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JAMES A. PENDLEBURY, ESQ.
101 PARK AVE. STE 5
IDAHO FALLS, ID 83402
PHONE: (208) 528-7666

f ;._ ·._ ~

2011 ftPR
2Ull
APR -6 PM 3: 25
25

FAX: (208)528-6150
IDAHO STATE BAR No. 6008
COLORADO BAR No. 32557
ATIORNEY FOR PLAINTIFF
AnORNEY
DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
IN AND FOR BINGHAM COUNTY, IDAHO
MICHAEL STAPLETON

GV-2011-~rJ:......
1/tl
1/1/
__
2011-~r;:.....·'-t....;.........j:/~
'-!-....;..........-/~--

CASE No.:

PLAINTIFF,

vs.
VS.

COMPLAINT

JACK CUSHMAN DRILLING AND PUMP
COMPANY INCORPORATED AND BOB L.
CUSHMAN

i\lQT]Ct:: This Case is assicmec: to
i\lOT]Ct::
Darren B. Simpso.l,
Simpso.1, District ,judge

DEFENDANTS.

COMES NOW Plaintiff, Michael Stapleton, by and through his counsel, James A.
Pendlebury, Esq. and does hereby complain and allege as follows:

I. PARTIES, JURISDICTION, AND VENUE
1. Plaintiff Michael Stapleton is an individual residing in East Stroudsburg,
Pennsylvania, who owns the property in Mackay, Custer County, Idaho (the
"Residence").
2. Jack Cushman Drilling and Pump Company Incorporated ("Cushman Drilling") is
an Idaho Corporation located in Bingham County, Idaho.
3. Bob L. Cushman resides in Bingham County, Idaho. Bob Cushman and
Cushman Drilling drilled and installed a water well on the Property in this matter.

Complaint
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Based on the amount and controversy. jurisdiction is proper in the District Court
Code § 5-405, venue
of the Seventh Judicial District of Idaho. Pursuant to Idaho Code§
is proper in Bingham County, Idaho.

ll.
II. GENERAL ALLEGATIONS
5. On or around the summer of 2006, the plaintiff was in the process of building a
residence in Mackay, Custer County, Idaho (the "Residence"). The plaintiff
contacted the defendants and informed them that he needed water for his
Residence. The defendants agreed to drill the water well and to do everything
necessary for getting the water to the plaintiff's Residence.
6. Cushman Drilling and Bob Cushman drilled the water well on the Property of the
plaintiff on or about August of 2006 pursuant to the agreement between the
plaintiff and the defendants. A copy of a Well Driller's Report is Attached as
Exhibit "A."
7. Subsequent to the completion of the drilling of the water well, the plaintiff noticed
the issues with the quality and quantity of water, including, but not limited to,
excessive sediment and very low water volume.
8. Plaintiff contacted the defendants several time, explaining the problems he was
having, and asking them to remedy the situation.
9. However, the defendants refused to remedy the issues.
10. The plaintiff contacted Independent Drilling, Inc., who, after assessing the work of
the defendant, determined that the water well was unusable and beyond repair,
and that the only way to get water supply to the Residence was to drill new water
well (Exhibit "B").
"8").
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Ill. CLAIMS
COUNT ONE
NEGLIGENCE

11. Plaintiff re-alleges and incorporates by reference each of the allegations set forth.
in Paragraphs 1 through 10, above and further alleges in support of this Count as
follows:
12. Cushman Drillers and Bob Cushman, as licensed well drillers, were under a duty
to use reasonable care and diligence in the drilling:
drilling, construction, and installation
of the water well and all the necessary components to provide water for the
Residence.
13. The defendants breached their duty of care owed to the plaintiff in failing to
property construct the water well in a workman-like manner. Cushman Drillers
and Bob Cushman were negligent with respect to their work on the water well,
including, but not limited to, drilling, the casing, and the pump. A report of
Thomas R. Wood, PhD, PG, explains the specifics of the defendants' negligence
(Exhibit "C").
14.As a direct and proximate result of the defendants' negligence, the plaintiff has
incurred damages in an amount to be determined at the trial of this matter, which
damages include the cost to remedy defects as well as property damage.

COUNT TWO
BREACH OF CONTRACT
15. Plaintiff re-alleges and incorporates by reference each of the allegations set forth
in Paragraphs 1 through 14 above, and further alleges in support of this Count as

Complaint
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follows:
16. Plaintiff entered into a contract with Cushman Drilling and Bob Cushman for the
drilling of the water well and installing all the necessary components to have the
water in the Residence. The water well and all its components were supposed to
be free from defects and the plaintiffs Residence was supposed to have a
reliable source of water.
parties·
17. Plaintiff performed his contractual duties and responsibilities under the parties'
contract and paid the defendants the full price for the water well.
welL
18. Defendants Cushman Drilling and Bob Cushman breached the parties' contract
as alleged herein, which has resulted in Plaintiff incurring damages in an amount
to be determined at the trial of this matter.
IV. ATTORNEYS FEES AND COSTS

PREJUDGMENT INTEREST
19. Plaintiff was required to retain Pendlebury Law Office, P.A. to bring the
Complaint in this matter, and pursuant to the Idaho Code § 12-120, and 12-121.
Plaintiff is entitled to an award of his reasonable attorney fees. The amount of
$3,000.00 is a reasonable attorney fee if this matter is concluded by Default and
a greater amount should be awarded if the matter is contested. Plaintiff is entitled
to an award of his costs pursuant to the Idaho Rules of Civil Procedure.
20. Pursuant to Idaho Code § 28-22-104, the plaintiff is entitled to an award of
prejudgment interest at the rate of twelve percent per annum with respect to his
damages recoverable in this matter.
21. Pursuant to the Idaho Rules of Civil Procedure, Plaintiff demands a jury trial on
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all matters so triable.
ali

Request for Relief
Wherefore, Plaintiff prays for judgment against the above-named defendants. as
follows:
1
1..

A money judgment against Cushman Drilling and Bob Cushman in an amount to
be determined at the trial of this matter;

2.

For the judgment to include an award of prejudgment interest in an amount to be
determined at the trial of this matter:

3.

For the judgment to include an award of attorneys fees incurred in this matter,
the amount of $3,000.00 is a reasonable fee if the matter is concluded by Default
and a greater amount should be awarded if the matter is contested:

4.

For the judgment to include an award of costs incurred in this matter and in an
amount to be determined after the trial or upon judgment; and

5.

For such other and further relief, which the court deems just, equitable, and
proper in the premises.

Dated: April

, 2011.
---..-,i . . - ,2011.

By: _ _ _ _ _ _ _ _ _ _ _ __
James A. Pendlebury, ISB # 6008
Attorney for Plaintiff
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Clearwater Geosciences. LLP
Ground U'ater Deve/opnwllt
Developnzent and Exploration

•

April 3. 2011
Mr. Serhiy Stavynsky~
Pendlebury Law Office. PA
1101
0 1 Park Ave. Ste ::;5
Idaho Falls. ID 83402
RE: TECHNICAL REVIE\\' OF STAPLET01\:
B')i1 CUSHMAN DRILLING
STAPLETOT\ \\lELL
\\'ELL CONSTRUCTIOl\
CONSTRUCTIOJ\ 81
Dear Mr. Stavynskyy:
At your request I have reviewed the well construction for the Stapleton # 1 Vv' ell drilled by Jack Cushman
Drilling Company in August of 2006. The well log for \Vell
\Veil## 1 is provided in Figure 1. In my
professional opinion. the Jack Cushman Drilling Company was negligent and could have prevented the
need for an additional well had the#
the # 1I Vv' ell been constructed properly. Details of my technical
assessment are provided below.
You reported to me that the owner contacted Cushman Drilling in January of 2007 and many other times
lo\\ pressure.
to report that the #1 Well was producing green water and his water system was operating at 10\\
Cushman did not respond with corrective actions to any of
ofthe
the requests. This situation of unacceptable
well water went on for a period of 4 years and eventually lndependent
independent Drilling Company was called in to
drill a new well and abandon the old well.

Cushman constructed Well #1 by drilling a 10
l 0 inch hole to 20ft.
20 ft. an 8-inch hole to 130ft.
130 ft. setting 6 inch
casing to 130ft
130 ft and then drilling open hole to the total depth of the well at 180 ft. The 6 inch casing was
perforated with a torch at land surface and then installed. The perforations extend from 90 to 130 feet.
The well construction process occurred over a 4 day period from August 8 to August 11. 2006. Reading
between the lines. 1] believe what happened is that the Cushman drilled to 130 ft and thought there was
sufficient water for a domestic well and decided to install casing. The casing was slotted with a torch at
land surface and installed. After installation. it was determined that there was insufficient water and the
380 ft and then left as open hole. One problem with this approach is that when a
well was deepened to 380ft
well is deepened below pipe with perforations. the drilling process carries well cuttings up the well and
can plug off perforations. The perforations must he
be carefully cleaned in a process called well
development. I cannot tell if this was done. Certainly pumping at 10 gallons per minute for 1-hour
I-hour is
insufficient to properly develop a well with plugged perforations. therefore. any water behind the
perforated casing in \Vel!
\Vell #1 had limited communication with the well bore.
The major problem with water yield from the well was caused by 250ft
2S0 ft of open hole with no well liner or
well screen to keep the geologic layers
Jayers from caving imo the open hole. This is exactly what happened as
documented by the fill in the well measured by Independent Well Drilling (Figure 3
3).). When Independent
measured the depth of
ofthe
the well. the bottom was found at 180ft.
180 ft. In soft sediments or loose rock it is
necessary to install pipe with slots in it or well screen to hold the well bore open. This decision is made
during the drilling process depending on the formation characteristics. During drilling of Well #1. the
well driller certainly must have known that the geologic fonnations (lithology) was soft and prone to
caving because he identified the lithologies as shale. clay and soft shale (see Figure 1
1).). Shale and cla~
cia~ are
soft formations often prone to cave into a well. A perforated liner or well screen should have been
installed in the borehole to keep the formation from caving into the well.
Another big problem with the well construction is that there are 3 separate water bearing layers (noted by
the checked yes boxes on the well log Figure 1)
J) that were interconnected b~ the well. This allowed the

1
th

1818 East 49 h South. ldaho
Idaho Falls. LD 83404. Ph. 208-589-5555 Fax 542-1489
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Geosciences, LLP
Clearwater Geoscienccs.
Ground ~V{{ter
~Vater Dcve/opnlcllt
Developnzent alld
and Exploration

•

water from the three layers to mix in the well. Mixing of aquifer waters in a well is called co-mingling
and it is illegal under State of Idaho \Vell
\Veil Drilling Regulations. Concerns over co-mingling is one reason
fl to 360 ft in \Ve11
\Vel! #2 (Figure 2. Section
that Independent Drilling only perforated a single zone from 32S n
9.
9, Perforations). Although the procedure was common in the past. it is an unacceptable way to construct
a well now.
Well # 1:
I:
In summary. the Stapleton Well#
•
should had a slotted well liner installed to hold back the soft geologic formation 10
to prevent caving
into the well thereby reducing flow:
•
was constructed in a manner that allowed inter-connecting of three water bearing aquifers in a
\Veil Drilling Standards: and
single well. which is not allowed under Idaho \Vell
•
was probably not properly developed to remove debris in the casing perforations.

It is my opinion that this well was not constructed properly and in fact may
rna) have been illegal under Idaho
State \Vell
\Veil Drilling Standards.
Please call me at the number belO\\
belov. if you have any questions about this letter report.
Respectfully.

Thomas R. \Vood. PhD. PG

1818 East 49 South. Idaho Falls. 10
ID 8~404. Ph. 208-589-5555 Fax 542- IJ 489
1n
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Clearwater Geoscience,\',
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Jfater J)eve/opnwnt
and Exploration
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Figure 3. Well abandonment log for Stapleton #1 Well.
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Jeremy D. Brown, ISB #6610
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Attorneys for Defendants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM

MICHAEL STAPLETON,
Plaintiff,

Case No. CV-2011-744

vs.
ANSWER AND JURY DEMAND
JACK CUSHMAN DRILLING AND
CORPORA TED
PUMP COMPANY IN
INCORPORATED
AND BOB L. CUSHMAN,

Category: 1.1.

Fee: $58.00

Defendants.

Defendants, Jack Cushman Drilling and Pump Company Incorporated and Bob L.
Cushman, by and through their attorneys of record, Carey Perkins LLP, answers Plaintiffs
Plaintiff s
Complaint and alleges as follows:
1.

Defendants deny each and every allegation of the Complaint not herein

expressly admitted.
2.

2, 4 and 21 of Plaintiffs Complaint.
Defendants hereby admit Paragraphs 2,4

I - Answer and Jury Demand
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...
3.

Defendants are without sufficient know ledge as to Paragraphs 1,
I, 7, 8, 9 and 10
I0

of Plaintiffs Complaint and therefore deny the same.
4.

With respect to the allegations in paragraph 3 of plaintiffs complaint,

answering defendants admits that it was hired to drill a well. To the extent the allegations in
paragraph 3, exceed that statement, they are denied. Specifically, defendants were not hired
to place the pump, or to install cages and casings in the well beyond what was accomplished.
5.

With respect to the allegations in paragraph 5 of plaintiffs complaint,

answering defendants admits that it was hired to drill a well. To the extent the allegations in
paragraph 5, exceed that statement, they are denied. Specifically, defendants were not hired
to place the pump, or to install cages and casings in the well beyond what was accomplished.
6.

With respect to the allegations in paragraph 6 of plaintiffs complaint,

answering defendants admits that it was hired to drill a well. To the extent the allegations in
paragraph 6, exceed that statement, they are denied. Specifically, defendants were not hired
to place the pump, or to install cages and casings in the well beyond what was accomplished.
7.

With respect to the allegations in paragraph 12 of plaintiffs complaint, it sets

forth presumed legal duties to which no response is required. To the extend the provisions
of said paragraph 12 assert a factual basis for a claim against answering defendant, it is
denied.
8.

With respect to the allegations in paragraph 17 of plaintiffs complaint,

answering defendants admits that it was paid for the initial work performed in drilling the
well. To the extent the allegations in paragraph 12, exceed that statement, they are denied.

2 - Answer and Jury Demand
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Specifically, defendants were not hired to place the pump, or to install cages and casings in
the well beyond what was accomplished, and received no compensation for those additional
activities.
9.

19 and 20 of Plaintiff's
DefendantsspecificallydenyParagraphsl3,
Defendants
specifically deny Paragraphs 13, 14, 16, 18, 19and20ofPlaintiff's

Complaint.
10.

With respect to the allegations incorporated by references into paragraphs 11

and 15 of plaintiffs complaint, they are responded to as set forth above.
11.

Plaintiff's Complaint is barred under the statute oflimitations. I.C. § 5-217:

I.C. § 219: I.C. § 224.
12.

Plaintiffhas failed to comply with the condition precedent provisions ofldaho
ofIdaho

Code § 6-2503(1
), and therefore this suit must be dismissed, without prejudice.
6-2503(1),
13.

Plaintiff's damages, if any, were caused by the actions or omissions of persons

or parties other than Defendants, which actions or omissions were the proximate and primary
causes of the damages, if any, suffered by Plaintiff.
14.

Plaintiff assumed the risk of the events, occurrences and damages alleged in

the Complaint.
15.

Plaintiff is estopped and/or has waived his right to assert this claim against

these answering Defendants.
16.

Plaintiff's damages, if any, were proximately caused by forces of nature,

unforeseeable and beyond the control of these answering Defendants.

3 - Answer and Jury Demand
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17.

If Defendants have any liability to Plaintiff, which liability Defendants deny,

any award made to Plaintiff in this action must be reduced by the Court, pursuant to I.C.§
I. C.§ 61606, in the event that any such award includes compensation for damages for which
Plaintiff has been compensated independently from collateral sources.
18.

If Defendants have any liability to Plaintiff, which liability Defendants deny,

any recovery by Plaintiff would be subject to the limitations on non-economic damages
established by I.C.§ 6-1603.
19.

Plaintiff may have failed to join, as parties to this action, one or more persons

or entities necessary for a just adjudication. If so, said persons or entities would be
indispensable, and this action should be dismissed pursuant to I.R.C.P.
LR.C.P. 12(b)(7) and 19(a)
due to their absence.
20.

IfPlaintiff
IfPlaintiff actually sustained the damages alleged by them, such damages were

proximately caused by intervening acts and/or omissions constituting superseding causes of
liability preGluding Plaintiff from any recovery from Defendants in this action.
WHEREFORE, Defendants prays the Court enter judgment against Plaintiff as
follows:
I.
1.

Dismissing Plaintiffs Complaint with Plaintiff
taking nothing thereby;
PlaintifTtaking

22..

Awarding
Awarding Defendants costs and fees, pursuant to Idaho Code § 12-120 and 12-

121; and
3.

For
F
or such other and further relief as this Court deems just.
DEFENDANTS DEMAND TRIAL BY JURY

4 - Answer and .Jury Demand

23

l
DATED this

J 55"

day of April, 2011.
CAREY PERKINS LLP

By:
Donald F. Care);
Attorneys for De

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this ?- 5 day of April, 2011, I served a true and
correct copy of the foregoing Answer and Jury Demand on:

James A. Pendlebury, Esq.
101 Park Ave, Ste 5
Idaho Falls, ID 83402
(208)-528-7666
Attorneys for Plaintiff

[ ] U.S. Mail, postage prepaid
[ ] Hand-Delivered
[ ] 9vernight Mail
[vfFacsimile @ (208)-528-6150
[vfFacsimile@

Q:\FILES\OPEN-- CASE FILES\25-769
Q:\FILES\OPEN
FILES\25-769-- Stapleton v,
v. Jack Cushman Drilling and Pump Co\Answer and Jury Demand.wpd
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Jeremy D. Brown, ISB #6610
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CAREY PERKINS LLP
2325 West Broadway, Suite B
Idaho Falls, Idaho 83402-2913
Telephone: {208)
(208) 529-0000
Facsimile: (208) 529-0005
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Attorneys for Defendants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM

MICHAEL STAPLETON,
Plaintiff,

Case No. CV-2011-744

vs.
JACK CUSHMAN DRILLING AND
PUMP COMPANY
COMPANY IN
CORPORATED
INCORPORATED
AND BOB L. CUSHMAN,

MOTION FOR SUMMARY
JUDGMENT

Defendants.

COME NOW, Defendants Jack Cushman Drilling and Pump Company Incorporated
and Bob L. Cushman, by and through their counsel of record, and hereby move this Court
to dismiss Plaintiff's Complaint against them pursuant to I.R.C.P. 12(b)(6) and I.R.C.P.56
I.R.C.P. 56
on the following bases:
1. Plaintiff's causes of action in contract and negligence are barred by Idaho Code

1 - Motion for Summary Judgment
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§§ 5-217, and -219, respectively;
2. Plaintiffs cause of action in tort is barred by the economic loss rule;

3. Plaintiff did not comply with the Notice and Opportunity to Repair Act, Idaho
Code § 6-2501 et seq; and
4.

Plaintiffs allegations as stated in his Complaint against Bob L. Cushman fail

to state a claim upon which relief can be granted.
WHEREFORE, Defendants pray for the dismissal of Plaintiffs Complaint, with
prejudice, arid the award of attorney's fees and costs pursuant to Idaho Code § 12-120(3) and
12-121, or for such further or other relief as this Court deems appropriate.
ORAL ARGUMENT IS REQUESTED.
This motion is supported by a memorandum and the Affidavit of Bob L. Cushman.

DATED this 191thh day of
ofMay,
May, 2011.
CAREY PERKINS LLP

By:
Dina L. Sallak, of the Firm
Attorneys for Defendants

2 - Motion for Summary Judgment

26

CERTIFICATE OF SERVICE

th
19th
I HEREBY CERTIFY that on this 19
day of May, 2011, I served a true and correct
copy of the foregoing Motion for Summary Judgment on:

James A. Pendlebury, Esq.
101 Park Ave, Ste 5
Idaho Falls, ID 83402
(208)-528-7666

[ ] U.S. Mail, postage prepaid
[ ] Hand-Delivered
[ ] Overnight Mail
[X] Facsimile @ (208)-528-6150

Attorneys for Plaintiff

Dina L. Sallak
Q:\FILES\OPEN-- CASE FILES\25-769Q:IFILESIOPEN
FlLESIZS-769 - Stapleton v. Jack Cushman Drilling and Pump Co
Co\Motion
\Motion lor
tor Summary Judgment.wpd
Judgmentwpd
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Donald F. Carey, ISB #4392
Jeremy D. Brown, ISB #6610
Dina L. Sallak, ISB #8004
CAREY PERKINS LLP
2325 West Broadway, Suite B
Idaho Falls, Idaho 83402-29l3
83402-2913
Telephone: (208) 529-0000
Facsimile: (208) 529-0005
E-mail: dfcarey@careyperkins.com
E-mail: jdbrown@careyperkins.com
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Attorneys for Defendants

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM

MICHAEL STAPLETON,
Plaintiff,

CaseNo.
Case
No. CV-2011-744

vs.
JACK CUSHMAN DRILLING AND
PUMP COMPANY INCORPORATED
INCORPORATED
AND BOB L. CUSHMAN,

MEMORANDUM IN SUPPORT
OF MOTION FOR SUMMARY
JUDGMENT

Defendants.

COME NOW, Defendants Jack Cushman Drilling and Pump Company Incorporated
(hereinafter "Jack Cushman Drilling"), and Bob L. Cushman, by and through their counsel
of record, and hereby submit this memorandum in support of their motion for summary
judgment.

1 - Memorandum in Support of Motion for Summary Judgment
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•
I. STATEMENT OF FACTS

It is undisputed that Michael Stapleton, Plaintiff, contracted with Defendant Jack
Cushman Drilling to drill a well for a residence in Mackay, Custer County, Idaho.
5.
Complaint at,
at 15.
at 1 5; Answer at,

1
I

The contract was orally made. Aff. Bob Cushman at,
6.
at 16.

Jack Cushman Drilling was, at all times relevant to this matter, a corporation. !d.
Id. at,
at1 5. Bob
L. Cushman was, at all times relevant to this matter, an officer and employee of the
Id. at,
corporation. !d.
at 1 3-4.

The work was completed in or about August 2006. Complaint at,
at 1 6; at Exh. A.
Plaintiff alleges that the well was defective. See generally, Complaint. Plaintiff alleges that
he contacted Defendants "several time[ s]"
s ]" to remedy the situation but does not specify any
dates. !d.
Id. at,
at 1 8.

However, Plaintiff made a statement to his retained expert that date the

discovery of
ofthe
the alleged problems to no later than January 2007. !d.
Id. at Exh. Cat
C at 1. Plaintiff
does not allege that notice was ever given in writing to Defendants of Plaintiffs claims. See
Complaint. Defendants did not receive written notice of Plaintiff
Plaintiffss claims at any time
ofNovember
November 2010. Aff. Bob Cushman at,
at 17.
7. Plaintiff
between August 2006 and the end of
hired another well drilling company to drill a new well and cover up the well drilled by
Defendants in or about October and November 2010. Complaint at Exh. B. Plaintiff filed
his Complaint on or about April 4, 2011.

1

IDefendants
Defendants dispute the scope of work contracted for, but this fact is not material to this motion.
See Answer at ~ 5.
2 - Memorandum in Support of Motion for Summary Judgment
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II. SUMMARY JUDGMENT STANDARD
Summary judgment is appropriate "if the pleadings, depositions, and admissions
on file, together with any affidavits, if any, show that there is no genuine issue as to any
material fact and that the moving party is entitled to judgment as a matter of law." IDAHO
R. CIV. P. 56(c).
56( c). "When a motion for summary judgment is made and supported as

provided in this rule, an adverse party may not rest upon the mere allegations or denials of
that party's pleadings, but the party's response, by affidavits or as otherwise provided by
this rule, must set forth specific facts showing there is a genuine issue for trial." IDAHO
R. CIV. P. 56(e).
56( e). This Court liberally construes all disputed facts in favor of the nonmoving party, and draws all reasonable inferences in favor of the non-moving party.
304, 307, 160 P.3d 743,746
743, 746 (2007).
Cristo Viene Pentacostal Church v. Paz, 144 Idaho 304,307,
If reasonable persons could reach differing conclusions or draw conflicting inferences
from the evidence presented, then summary judgment is improper. McPheters v. Maile,
138 Idaho 391,391,64
391, 391, 64 P.3d 317,320
317, 320 (2003).

III. ANALYSIS

a. Plaintiff's Complaint against both Defendants should be dismissed
Plaintiffs contract and negligence claims are barred by the statute of limitations
because they were not brought within four or two years of the accrual of the respective
actions, which dated at the latest in or about January 2007. IDAHO CoDE
CODE ANN. §§ 5-217,
at~~
~~ 6-7, at Exh. C, at 1.
-219 (2010); Complaint at

Plaintiffs tort claim is further barred by the economic loss rule, which prohibits a
3 - Memorandum in Support of Motion for Summary Judgment
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cause of action in tort because there is no duty owed to Plaintiff where there is no
property damage alleged outside of the economic loss. Brian & Christie, Inc. v. Leishman
Electric, Inc., 244 P.3d 166, 172 (2010) "Economic loss includes costs of repair and

replacement of defective property which is the subject of the transaction, as well as
commercial loss for inadequate value and consequent loss of profits or use." !d.,
Id., 244 P.3d
at 171 (quoting Salmon Rivers Sportsman Camps, Inc. v. Cessna Air Company, 97 Idaho
348,351,544
348,351, 544 P.2d 306,309 (1975)). It includes costs to repair and replace the "defective
property which is the subject of the transaction." !d.
Id. Plaintiffs claim is that the well
drilled by Defendants was defective and had to be replaced. Complaint at ,-r,-r 6-10.
Finally, Plaintiff did not comply with the Notice and Opportunity to Repair Act,
Idaho Code § 6-2501 et. seq., which provides specific prerequisites for claimants wishing
to file actions against "construction professional[ s]"
s ]" employed in the construction or
improvement of residential real property when the claims are for "damage or loss of use
of real or personal property" arising from a construction defect. IDAHO CODE ANN. § 62501 et. seq. (2010).
(20 10). Defendants are a "construction professional" protected by the act.
!d.§
Id. § 6-2502(4)?
6-2502(4)_2 Plaintiff is a "homeowner" under the act, which is "any person who
2
2

Idaho Code section 6-2502(4)
6-2502( 4) define a "construction professional" as:

any person with a right to lien pursuant to section 45-501, Idaho Code, an architect, subdivision
owner or developer, builder, contractor, subcontractor, engineer or inspector, performing or
furnishing the design, supervision, inspection, construction or observation of the construction of
any improvement to residential real property, whether operating as a sole proprietor, partnership,
corporation, limited liability company or other business entity.
Idaho Code Ann. § 6-2502(4) (2010). Section 45-501, Idaho Code provides:
Every person performing labor upon, or furnishing materials to be used in the construction,
alteration or repair of any mining claim, building, wharf, bridge, ditch, dike, flume, tunnel, fence,
machinery, railroad, wagon road, aqueduct to create hydraulic power, or any other structure, or
4 - Memorandum in Support of Motion for Summary Judgment
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contracts with a construction professional for the construction, sale, or construction and
sale of a residence." Id. § 6-2502(5)(a); Complaint at
at~
~ 5.
The Notice and Opportunity to Repair Act requires that a cause of action may not
be filed and "shall be dismissed" if filed, until the construction professional is notified in
writing of the alleged defect and given opportunity to remedy the alleged problems. Id. §
6-2503. Because Plaintiff did not give Defendants written notice of the alleged defects,
and Plaintiff took action in October or November 2010 before any written notice to
Defendants that denied - and will continue to deny - Defendants the opportunity to
investigate, inspect, and potentially remedy the alleged problems, Plaintiffs Complaint is
improperly filed and should be dismissed.

b.
h. Plaintiff's claims against Bob L. Cushman should be
he dismissed

Even if this Court does not dismiss one or both of Plaintiffs causes of action

who grades, fills in, levels, surfaces or otherwise improves any land, or who performs labor in
any mine or mining claim, and every professional engineer or licensed surveyor under contract
who prepares or furnishes designs, plans, plats, maps, specifications, drawings, surveys,
estimates of cost, on-site observation or supervision, or who renders any other professional
service whatsoever for which he is legally authorized to perform in connection with any land or
building development or improvement, or to establish boundaries, has a lien upon the same for
the work or labor done or professional services or materials furnished, whether done or furnished
at the instance of the owner of the building or other improvement or his agent; and every
contractor, subcontractor, architect, builder or any person having charge of any mining claim, or
of the construction, alteration or repair, either in whole or in part, of any building or other
improvement, as aforesaid, shall be held to be the agent of the owner for the purpose of this
chapter: provided, that the lessee or lessees of any mining claim shall not be considered as the
agent or agents of the owner under the provisions of this chapter.
For purposes ofthis chapter the term "furnishing material" shall also include, notwithstanding
any other provision of law to the contrary, supplying, renting or leasing equipment, materials or
fixtures as defined in section 28-12-309, Idaho Code.
IDAHO CODE ANN.
ANN.§§ 45-501 (2003).

5 - Memorandum in Support of Motion for Summary Judgment
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against Defendant Jack Cushman Drilling, it should dismiss Plaintiffs claims against Bob
1.
ClV.
L. Cushman for failure to state a claim upon which relief can be granted. IDAHO R. Civ.

P. 12(b)(6). Mr. Cushman is and was an officer and employee and therefore the agent of
P.12(b)(6).

the corporation at all times relevant to this matter. Aft'.
Aff. Bob Cushman at
at~~
~~ 3-5.
Plaintiffs Complaint does not allege Mr. Cushman acted outside the scope of his duties.
"The actions of an agent are the actions of the corporation." Cantwell v. City of Boise,

146 Idaho 127, 138,191
138 ,191 PJd
P.3d 205, 216 (2008) (citing Ostrander v. Farm Bureau Mutual
Ins. Co. ofIdaho, 123 Idaho 650, 654, 851 P.2d 946, 948 (1993)). "An agent is only
liable for actions which are outside [his] scope of duty to the corporation." !d.
Id.

IV.CONCLUSION
Based on the foregoing, Plaintiffs Complaint against the Defendants should be
dismissed, with prejudice, and attorney's fees and costs be awarded to Defendants.

111
19th
day of
May, 2011.
DATED this 19
ofMay,

CAREY PERKINS LLP

By:
L. Sallak, of
ofthe
the Firm
Dina 1.
Attorneys for Defendants
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Attorneys for Defendant

IN THE DISTRICT COURT OF THE SEVENTII JUDICIAL DISTRICT
OF 1HE STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM

MICHAEL STAPLETON,
Plaintiff,

Case No. CV-2011-744

vs.
VS.
JACK CUSHMAN DRILLING AND
PUMP COMPANY INCORPORATED
AND BOB L. CUSHMAN,

AFFIDAVIT OF BOB L.

CUSHMAN IN SUPPORT OF
MOTION FOR SUMMARY
JUDGMENT

Defendants.

STATEOFIDAHO
STATE
OF IDAHO

County of Bingham

)
) ss.
)

Bob L. Cushman, having been fIrSt
firSt duly sworn upon oath, deposes and says:

1.
That I am a resident of
oftbe
the United States ofAmerica, and that I am over the age
of twenty-one (21) years.
2.

j

~L
I"~L
\ I \

That the statements contained within this affidavit are made upon personal

1J ---, Affidavit of Bob L Cushman in Support of Motion for Summary Judgment
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knowledge.
3.

That I am currently an employee and President of Jack Cushman Drilling and

Drilling',).
Pump Company Incorporated (hereinafter HJack Cushman Drilling").
4.

That as of
ofAugust
August 2006 I was an employee and Vice
Vice-President
...President of Jack

Cushman Drilling.
5.

That Jack Cushman Drilling is a corporation, organized as such under Idaho

law since 1967.
6.

That in or about August 2006 Jack Cushman Drilling and Plaintiff orally

wen for a residential property in Mackay, Jdaho.
contracted for the drilling of a well

7.

That at no time between August 2006 and the end of
ofNovember
November 2010 did

Plaintiff
provide written notice of his claims to either me, individually, or to Jack Cushman
Plaintiffprovide
Drilling.

FURTHER your Affiant saith not.

~Bob L. Cushman
SUBSCRIBED AND SWORN to before me this Jll
_fjl_ day of May, 2011.

~/~
I/

Expires;r

Notary Public for Idaho. fJ~_.
fI/.
My Commission

..1,
..11

I{,
I {,

2 ... Affidavit of Bob L. Cushman in Support of Motion for Summary Judgment
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CERTIFICATE OF SERVICE

th
I HEREBY CERTIFY that on this 19
19th
day of May, 2011, I served a true and
correct copy of the foregoing Affidavit ofBob L. Cushman in Support of Motion for
Summary Judgment on:

James A. Pendlebury, Esq.
101 Park Ave, Ste 5
Idaho Falls, ID 83402
(208)-528-7666
Attorneys for Plaintiff

[ ] U.S. Mail, postage prepaid
[ ] Hand-Delivered
[ ] Overnight Mail
[X] Facsimile @ (208)-528-6150

Dina L. Sallak
Q:\FILES\OPEN-- CASE FILES\25-769
Q:\FILES\OPEN
FILES\25-769-- Stapleton v. Jack Cushman Drilling and Pump Co
Co\Affidavit
\Affidavit in Support of Motion for Summary Judgment.wpd
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JAMES A. PENDLEBURY, ESQ.
101 PARK AVE. STE 5
IDAHO FALLS, 10 83402
PHONE: (208) 528-7666

tt··.· .fill';/)
fIll'p/)

FAX: (208)528-6150
IDAHO STATE BAR No. 6008
COLORADO BAR No. 32557

,·.~V~,··,V~-

ATTORNEY FOR PLAINTIFF
DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
IN AND FOR BINGHAM COUNTY, IDAHO
MICHAEL STAPLETON
PLAINTIFF,

vs.
VS.

CASE

No.: CV 2011-744

RESPONSE TO DEFENDANTS' MOTION FOR
SUMMARY JUDGMENT

JACK CUSHMAN DRILLING AND PUMP
. COMPANY INCORPORATED AND BOB L.
CUSHMAN
DEFENDANTS.

Comes now the Plaintiff, Michael Stapleton, by and through his attorney of record,
JamesA.
LR.C.P. 56 and I.R.C.P.12,
LR.C.P.12,
James A. Pendlebury, Esq., who hereby responds, pursuant to I.R.C.P.
to Defendants' Motion for Summary Judgment as follows:
1. There is a genuine issue as to material facts in this matter and, therefore, the
moving party is not entitled to a judgment as a matter of law as per I.R.C.P.
LR.C.P. 56.
2. Plaintiff brought his claim within the time limits, prescribed in the Idaho Code § 5217.

RESPONSE TO DEFENDANTS' MOTION FOR SUMMARY JUDGMENT
Page 1 of3
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3. Defendants' do not fall under the purview of the Idaho Code § 219 and,
therefore, Idaho Code§
Code § 5-219 does not apply.
4. Even if the Court determines that Defendants fall under the purview of the Idaho
Code § 5-219, Plaintiff brought his claim within the time limits, prescribed in the
Code§
Idaho Code § 5-217.
5. The economic loss rule does not apply in this action because Plaintiff's loss was

due above and beyond any economic loss.
6. Idaho Code§
Code § 6-2501, otherwise known as the Notice and Opportunity to Repair
Act, does not apply in this case.
7. Plaintiff requests that the Court require Defendants to pay Plaintiff's attorney's
fees and costs in this matter.
WHEREFORE, Plaintiff prays that the Court deny Defendants' Motion for Summary
Judgment, and award any further relief, as this Court deems appropriate.
ORAL ARGUMENT IS REQUESTED.
This motion is supported by the Brief in Response to Motion for Summary
Judgment and the Affidavit of Michael Stapleton.
DATED this 1:,
L

J~,

day of May, 2011.

,r'

;'
/

By-+~~~____________

By-+~~~------------

Jam sA.
s A.
ndlebury, ISB 6008
Attorney for Plaintiff

RESPONSE TO DEFENDANTS' MOTION FOR SUMMARY JUDGMENT
Page 2 of3
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NOTICE OF SERVICE

I certify that on this day I served a true and correct copy of the foregoing document
in accordance with Rule 5(b) of the Idaho Rules of Civil Procedure on the following by the
method of service indicated:

[g"

Dina L. Sallak, Esq.
2325 West Broadway, Ste. B
Idaho Falls, ID 83402
Fax: (208) 529-0005

~

Dated, this

D
8'
D

First Class Mail
Hand Delivered
Facsimile
Courthouse Box

....

~ day of·May,
of 'May, 2011.

RESPONSE TO DEFENDANTS' MOTION FOR SUMMARY JUDGMENT
Page 3 of3
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JAMES A. PENDLEBURY, ESQ.
101 PARK AVE. STE 5
IDAHO FALLS, 1083402
10 83402
PHONE: (208) 528-7666

FAX: (208)528-6150
IDAHO STATE BAR No. 6008
COLORADO BAR No. 32557
ATTORNEY FOR PLAINTIFF
DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
IN AND FOR BINGHAM COUNTY, IDAHO

MICHAEL STAPLETON
CASE

PLAINTIFF,

vs.
VS.

No.: CV 2011-744

BRIEF IN RESPONSE TO DEFENDANTS'
MOTION FOR SUMMARY JUDGMENT

JACK CUSHMAN DRILLING AND PUMP
COMPANY INCORPORATED AND BOB L.
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Comes now the Plaintiff, Michael Stapleton, by and through his attorney of record,
James A. Pendlebury, Esq., who hereby responses Defendants' Motion for Summary
Judgment.

I. STATEMENT OF FACT
Defendants, in their Statement of Fact section of their Memorandum in Support
of Motion for Summary Judgment, argue that "Plaintiff made a statement to his retained
expert that date the discovery of the alleged problems to no later than January 2007." In
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this way, Defendants attempt to argue that the statute of limitations begun to run in
January of 2007. However, Plaintiff, as explained in his Affidavit and in the expert's
letter, reported green sediment in the water. In this action, Plaintiff is seeking relief not
because of the green sediment in the water, but because the well collapsed, which
11, 2010, when the Independent Drilling issued
Plaintiff had discovered on November 11,2010,
its Well Driller's Report.
II. SUMMARY JUDGMENT STANDARD
The burden of proving the absence of material facts is upon the moving party.
Thomson v. City of Lewiston, 137 Idaho 473,476,50
473, 476, 50 P.3d 488,491
488, 491 (2002); see also
Petricevich v. Salmon River Canal Co., 92 Idaho 865, 452 P.2d 362 (1969). The facts
are drawn from a review of the record, consisting of the motions, pleadings, affidavits,
depositions, and admissions on file. I.R.C.P. 56(c).
56( c). Disputed facts are to be construed
liberally in favor of the non-moving party. Conway v. Sonntag, 141 Idaho 144, 106 P.3d
470 (2005). If reasonable minds might come to different conclusions, summary
judgment is inappropriate. Carl H. Christensen Family Trust v. Christensen, 133 Idaho
866, 870, 993 P.2d 1197 (1999).
866,870,993

III. LAW
Ill.

Statutes

§ 5-217. LIMITATION OF ACTIONS. ACTION ON ORAL CONTRACT Within/our
Withinfour
(4) years: An action upon a contract, obligation or liability not founded upon an
instrument of writing.
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ACTIONSAGAINSTOFFICERS,
§ 5-219. A
CTIONSA GAINST OFFICERS, FOR PENALTIES, Olv BONDS, AND FOR
PROFESSIONAL MALPRACTICE OR FOR PERSONAL INJURIES. Within two (2)
years:
4. An action to recover damages for professional malpractice, or for an injury to the
person, or for the death of one caused by the wrongful act or neglect of another,
including any such action arising from breach of an implied warranty or implied

covenant; [ . . . 1
} but in all other actions, whether arising from professional
malpractice or otherwise, the cause ofaction shall be deemed to have accrued as ofthe
time ofthe occurrence, act or omission complained of, and the limitation period shall

not be extended by reason of any continuing consequences or damages resulting
therefrom or any continuing professional or commercial relationship between the

injured party and the alleged wrongdoer, and, providedfurther, that an action within
nzust be commenced
the foregoingforeign
foregoing foreign object or fraudulent concealment exceptions nlust
within one (1) year following the date of accrual as aforesaid or two (2) years
following the occurrence, act or omission complained of, whichever is later. The term

''professional malpractice" as used herein refers to wrongful acts or omissions in the
performance of professional services by any person, firm, association, entity or

corporation licensed to perform such services under the law ofthe state ofIdaho. This
subsection shall not affect the application of section 5-243,
5-243. Idaho Code, except as to
from professional malpractice. Neither shall this subsection be deemed
actions arising
arisingfrom
5-2 41, Idaho Code.
or construed to amend, or repeal section 5-241,
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5-224. ACTIONS FOR OTHER RELIEF. An action for relief not hereinbefore
provided for must be commenced within .four ((4)
4) years after the cause of action shall
have accrued.

Idaho Code§
Code § 6-2503(1), more commonly known as the

Notice and Opportunity

to Repair Act (NORA):
(1) Prior to commencing an action against a construction professional for a
construction defect, the claimant shall serve written notice ofclaim on the construction
professional. The notice of claim shall state that the claimant asserts a construction
defect claim against the construction professional and shall describe the claim in
reasonable detail sufficient to determine the general nature of the defect. Any action
commenced by a claimant prior to compliance with the requirements of this section
shall be dismissed by the court without prejudice and may not be recommenced until
the claimant has complied with the requirements of this section.

If a written notice of

claim is served under this section within the time prescribedfor the filing ofan action
under this chapter, the statute of limitations for construction-related claims is tolled
until sixty (60) days after the period of time during which the filing of an action is
barred.
Case Law

Lane Ranch Partnership v. City of Sun Valley, 144 Idaho 584 (Idaho 2007) for the
Summary Judgment Standard;
Sumpter v. Holland Realty, Inc., 140 Idaho 349, (Idaho 2004):
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The primary issue in this case is whether real estate agents
render professional services as contemplated by I.C. § 5-219(4). Because
she concluded that real estate agents do render professional services, the
district judge applied the two-year statute of limitations of this section
and dismissed the Sumpters' claims because they were not filed within two
years of the accrual of the cause of action.
I.C. § 5-219(4) states in part:
An action to recover damages for professional malpractice ... must be
commenced within ... two (2) years following the occurrence, act or
omission complained of.... The term "professional malpractice" as used
herein refers to wrongful acts or omissions in the performance of
professional services by any person, firm, association, entity or
corporation licensed to perform such services under the law of the state
of Idaho.
This statute does not define what professional services are, nor
does it make reference to any other provision in the Idaho Code for the
purpose of defining what professional services are contemplated by this
statute.
The construction of a legislative act presents a pure question of
law for free review by this Court. Crawford v. Department of Correction,
133 Idaho 633,635,991
633, 635, 991 P.2d 358,360 (1999). "If
"Ifthe
the statutory language
is unambiguous, we merely apply the statute as written. If it is
ambiguous, then we attempt to ascertain the legislative intent. When doing
so, we may examine the language used, the reasonableness of proposed
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interpretations, and the policy behind the statute." Waters Garbage v.
Shoshone County, 138 Idaho 648, 650, 67 P.3d 1260, 1262 (2003).
Though this statute does not define professional services, the
Idaho Code deals with professionals and professional services in several
areas of regulation. The Code refers numerous times to the ability or
right of a person or organization to obtain professional services (see,
e.g., I.C. §§ 33-5402(2), 41-206(3),43-7011,
41-206(3), 43-701I, and 50-2903(14)(d»).
50-2903(14)(d)). The
medical profession is often included in these references (see, e.g., I.e.
I.C.
§§ 54-1814(8), 67-5303(e)). Most notably, the Code establishes various
regulations pertaining to professional services in the context of
professional service [93 P.3d 683] (Id.
(/d. at 351);
351 );

Lapham v. Stewart, 137 Idaho 582 (Idaho 2002):
An action to recover damages for "professional malpractice" must be
commenced within two years after the cause of action has accrued. IDAHO
CODE§§
CODE
§§ 5-201 & 5-219 (1998). [2] Except for actions based upon leaving a
foreign object in a person's body or where the fact of damage has been
fraudulently and knowingly concealed, [3] the cause of action for professional
malpractice accrues "as of the time of the occurrence, act or omission
( 1998), although there must also be
complained of," IDAHO CODE § 5-219 (1998),
some damage for the cause of action to accrue. Griggs v. Nash, 116 Idaho 228,
775 P.2d 120 (1989). The limitation period is not extended by reason of any
continuing consequences or damages resulting from the malpractice or any
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continuing professional or commercial relationship between the injured party
CODE§§ 5-219 (1998). (Id. at 586).
and the alleged wrongdoer. IDAHO CODE

Lapham also argues that a cause of action for professional malpractice does not
accrue until the damage becomes "objectively ascertainable," which he
construes to mean when Lapham had "objectively verifiable proof that he had
been damaged." He argues that because Lapham did not learn of facts showing
that he had been damaged until after July 12, 1996, his damage was not
objectively ascertainable, and his cause of action could not have accrued, prior
to that date. The standard that damages be "objectively ascertainable" does not
mean that the fact of damage must have been known to the injured party, or that
it must have been ascertainable from facts known by the injured party.
This Court first mentioned the "objectively ascertainable" standard in Davis v.

Moran, 112 Idaho 703,735
703, 735 P.2d 1014 (1987), in which the plaintiff sought to
recover damages arising from radiation treatment she had received over two
years earlier in connection with treatment for breast cancer. She contended that
the negligent administration of the radiation treatment caused a spinal cord
cancer. The evidence showed that damage from the excessive radiation was not
detectable at the time it occurred. It would only be detectable once it had
progressed to the point that there was a functional defect, and its symptomology,
which may not occur until years after the exposure. This Court therefore held
that the cause of action for the allegedly negligent radiation treatment did not
accrue until the fact of injury became objectively ascertainable. When so
holding, this Court made it clear that by utilizing the "objectively ascertainable"
BRIEF IN RESPONSE TO DEFENDA.NTS' MOTION FOR SUMMARY JUDGMENT
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standard, it was not adopting a discovery exception for the running of the statute
of limitations. Our prior cases clearly hold that we do not apply a subjective test,
based upon when the claimant knew or in the exercise of reasonable diligence
should have known of the damage, because that would amount to a discovery
rule which our prior cases have expressly rejected in light of the legislature's
C. § 5-219(
4 ). However, just as in
I.C.
5-219(4).
explicit rejection of the discovery rule, I.
174, 706 P.2d 63 (1985)] supra, where we held
Streib v. Veigel, [109 Idaho 174,706
that a flexible reading of
ofLC.
I. C. § 5-219(
5-219(4)
4) was necessary to avoid an absurd result
in that case, by the same token in cases involving alleged negligent radiation
treatment a cause of action does not accrue until the fact of injury becomes
objectively ascertainable. 112 Idaho at 709, 735 P.2d at 1020. In a footnote to
the above-quoted statement, this Court stated, "By this, we mean that objective
medical proof would support the existence of an actual injury." This Court has
not limited the "objectively ascertainable damage" standard to medical
malpractice cases. It applies to all types of professional malpractice. Chicoine v.
Bignal/,
482,835
Bignall, 122 Idaho 482,
835 P.2d 1293 (1992). That standard is not separate and

distinct from the requirement that there be some damage before a cause of action
accrues, however. The "objectively ascertainable damage" standard is simply an
additional analytical tool to be used in determining when "some damage" has
occurred. !d.
Id. Whether there was some damage, or whether that damage was
objectively ascertainable, does not depend upon the knowledge of the injured
party.ld.
party.
!d. To require that the fact of damage must be objectively ascertainable to

the injured party would simply reinstate a discovery rule, which the legislature
has rejected. Hawley v. Green, 117 Idaho 498, 788 P.2d 1321 (1990). In this
BRIEF IN RESPONSE TO DEFENDANTS' MOTION FOR SUMMARY JUDGMENT
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case, there is no evidence showing that the damage caused by the disbursement
of the loan proceeds was not objectively ascertainable at the time it occurred.
There would have been bank records or records maintained by Stewart that
would have shown the payment made to the Manguses. (!d.
(Id. 586-587).

Figueroa v. Merrick, 128 Idaho 840 (1996):
In granting the respondents' motion for summary judgment, the district
C.§§ 5-219(4).
court held that Figueroa's action for malpractice was barred by I.
I.C.
This statute provides that actions for professional malpractice must be brought
within two years, and that "the cause of action shall be deemed to have accrued
as of the time of the occurrence, act, or omission complained of, and the
limitation period shall not be extended by reason of any continuing
consequences or damages resulting therefrom .... "
I. C. § 5-219(4),
5-219(4 ), our courts have interpreted the law
Although not stated in I.C.

to require "some damage" before the action accrues and the limitation period
begins to run. See Chicoine v. Bignall, 122 Idaho 482,483,835
482,483, 835 P.2d 1293, 1294
(1991 ); B &
(1992); Bonz v. Sudweeks, 119 Idaho 539, 541, 808 P.2d 876, 878 (1991);
K Fabricators, Inc. v. Sutton, 126 Idaho 934, 937, 894 P.2d 167, 170

(Ct.App.1995). The reasoning is that "it is axiomatic that a party has no right to
sue for damages until actual injury occurs." Chicoine, 122 Idaho at 483, 835
83 5
P.2d at 1294. (!d.
(Id. at 842).

Sowards v. Rathub, 134 Idaho 702 (Idaho 2000):
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22. Sowards then hired Doug Hendricks (Hendricks), a licensed well driller, to
clean out the well which he believed was filled in with sediment. Hendricks
attempted to clean out the well using equipment designed for 16-inch well
casings, but could not reach the bottom of the well because of an obstruction at a
depth of approximately 53 feet. (At that time, neither Hendricks nor Sowards
knew of the presence of the 14-inch liner in the well.) Hendricks then attempted
to clean out the well using equipment designed for 14-inch well casings and was
able to pass the obstruction which he thought was a break in the 16-inch casing
which had slipped out of alignment. He was able to remove sediment for
approximately 5 feet at the bottom of the well. At that point he determined that
he had reached the bottom of the well--at a depth of about 103 feet.

Mendenhall v. Aldous, 146 Idaho 434 (Idaho 2008):
Although Mendenhall was not aware of NORA when he drafted the March
11 letter, he argues that the district court erred in granting the Aldouses'
motion for summary judgment because the March 11 letter satisfied NORA's
notice requirement. Further, he maintains that the Aldouses did not comply
with NORA because they did not respond to his letter in the manner required
by the Act. The Aldouses argue that summary judgment was proper because
the March 11 letter did not provide them with reasonably detailed notice of
the construction defects Mendenhall alleged and, as a result, their duty under
NORA was not triggered.
NORA is a relatively new piece of legislation, and interpretation of the statute is
a matter of first impression for this Court. The Act was passed in 2003. The
BRIEF IN RESPONSE TO DEFENDANTS' MOTION FOR SUMMARY JUDGMENT
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Idaho Building Contractors Association sponsored the bill in an effort to curb
litigation against building contractors by homeowners. The purpose of the law is
to give contractors the opportunity to fix construction defects before a lawsuit is
to"" serve written
filed. In furtherance of this goal, NORA requires a claimant to
notice of claim on the construction professional," prior to filing an action
alleging a construction defect. I.e.
I. C. § 6-2503(1).
6-2503(1 ). The written notice must" state
that the claimant asserts a construction defect claim against the construction
professional and ... describe the claim in reasonable detail sufficient to
determine the general nature of the defect." Id.
I d. If a claimant fails to provide
written notice before filing suit, his or her claim will be dismissed without
prejudice and it " may not be recommenced until the claimant has complied with
the [notice] requirements." I d. Importantly, nothing in the statute requires a
claimant to knowingly comply with its notice provisions.
letter satisfies the notice requirements of
NORA for the
Mendenhall's March 11
llletter
ofNORA
construction defects he alleges therein. His letter sufficiently identified the
nature and location of the defects. The letter stated, among other things, " water
problem with north roof of great room, east spouting leaks in four places." [2]
This surely provided enough detail and pertinent information to permit the
Aldouses to inspect the home and determine " the general nature of the
defect[ s]."
s]. "
With regard to Mendenhall's claims for defects in the construction of his
detached shop, it is important to note, for the purpose of providing guidance on
remand, that NORA does not apply to claims alleging construction defects in
actions " for
non-residential structures. [3] The Act only applies to lawsuits or actions"
BRIEF IN RESPONSE TO DEFENDANTS' MOTION FOR SUMMARY JUDGMENT
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damage or the loss of use of real or personal property caused by a defect in the
"I.C.
construction of a residence or in the substantial remodel of a residence. "I.
C.§§

6-2502(1) (emphasis added). A residence is defined as a"
a " single-family house,
duplex, triplex, quadraplex, condominium or a unit in a multiunit residential
structure." I.C.
I. C.§§ 6-2502(7). Under the circumstances of this case, the definition
defInition

does not include Mendenhall's detached shop.

IV. ARGUMENT
1. The cause of action in this matter has begun to accrue on or around November
of 2010, when Independent Drilling issued its Well Driller's Report that confirmed
that the water well caved in.
Before November 11, 2010, there was no cause of action in this matter because
there was still water coming from the well. There was sediment in the water, as Mr.
Stapleton contacted Defendant Bob Cushman. However, sediment in the water by itself
could mean many different issues, which may be fixed in many different ways. For
example, in Sowards v. Rathub, a well driller was called in to clean out a well when the
farmer noticed a sediment in the water. 134 Idaho 702 (Idaho 2000).
Mr. Stapleton did not bring this action because of the sediment in water, but
because the well caved in and became unusable. In other words, there was no water
coming out of the water well. As Mr. Stapleton explains in his Affidavit, the water
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stopped coming out of the well on or around November of 2010. Independent Drilling
report of November of 2010 confirmed that the water well caved in.

2. Idaho Code § 5-219 does not apply to Defendants because Defendants do not
render professional services as contemplated by the Idaho Code Section 5-219.
Idaho Code Section 5-219 deals with civil actions related to professional
services. However, the statue does not define what professional services are. Sumpter
V.
v.

Holland Realty, Inc., 140 Idaho 349. The construction of a legislative act presents a

pure question of law for free review by this Court. Id.
/d. at 351. In other words, it is up to

the Court to determine whether or not well drillers perform professional services. In
Sumpter, the Supreme Court had to determine whether or not real estate agents render

professional services.
The Idaho Supreme Court reasoned as follows:
"though the district judge properly noted that Idaho law does require licensure of
real estate agents and sets forth their duties, and also that it provides for a
regulatory and disciplinary board for real estate agents, these factors in and of

themselves do not amount to an occupation being designated as a professional
service. Currently Idaho law only requires that a real estate agent have a high

school equivalent degree. I.C.
I. C. § 54-2012(1 )(c), and pass a ninety-hour
I. C. § 54-2022(a). Including real estate
classroom or correspondence course. I.C.

agents in the list of professional services cited above would be inconsistent with
the underlying training and educational foundation of every other occupation

/d. at 352.
specifically designated as professional by the legislature. Id.
BRIEF IN RESPONSE TO DEFENDANTS' MOTION FOR SUMMARY JUDGMENT
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Defendant Bob Cushman is a licensed well driller. The requirements for a well
driller's license are outlined in Idaho Code § 42-238. The statue requires an applicant
for a well driller's license to file an application, pay a fee, and to pass a test.
Furthermore, the statutory definition of a well driller specifically exempts "those persons
who construct a well on their own property for their own use without the aid of any

I. C. § 42-230(c). There are no specific education
power driven mechanical equipment." I.C.
requirements to become a licensed well driller § 42-238. To use the language of the
Idaho Supreme Court, including well drillers "in the list of professional services [ ... ]
would be inconsistent with the underlying training and education foundation of every
other occupation specifically designated as professional by the legislature.

3. Even if the Court decides that well drillers perform professional services as per
Idaho Code Section 5-219, Plaintiff brought this action within the two-year statute
of limitations period.
Stewarl, "the cause of action for
As the Supreme Court reasoned in Lapham v. Sfewarl,

professional malpractice accrues lias
"as of the time of the occurrence, act or omission
complained of," IDAHO CODE§
CODE § 5-219 (1998), although there must also be some
damage for the cause of action to accrue. Griggs v. Nash, 116 Idaho 228, 775 P .2d 120
(1989)." (137 Idaho 582 at 586). The time of the occurrence and the damage accrued
when the well collapsed in November of 2010 and Independent Drilling issued its Well
Driller's report. There was a specific occurrence (a collapse of the well) and a specific
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damage (lack of water from the well, followed by Mr. Stapleton having to hire a well
driller and having to drill a new well, destroying the landscaping on this property).

4. The economic loss rule does not apply in this action.

Mr. Stapleton, a resident of Pennsylvania, had to travel from Pennsylvania to
Idaho several times in order to handle the issues with the water well, caused by
Defendants. Mr. Stapleton had landscaped his property, but when the new well had to
be drilled, the landscaping had to be destroyed and redone, with considerable
expenditure by Mr. Stapleton. Mr. Stapleton had to hire professionals to come and
examine the well and, last but not lease, he ended up having to replace the well
altogether. Even this brief and incomplete list of expenses shows that Mr. Stapleton has
suffered economic damages above and beyond those contemplated by the economic
damages rule.

6-2501. otherwise known as the Notice and Opportunity to Repair
5. Idaho Code § 6-2501,
Act,
Act. or NORA. does not apply in this case.

Idaho Supreme Court dealt with NORA in Mendenhall v. Aldous, 146 Idaho 434
(Idaho 2008). In Mendenhall, the defendants were in the process of building the home
for themselves when the plaintiff offered to buy it. The parties entered into a sales
agreement that outlined several specific tasks that the defendants were to complete on
the home. The plaintiff made a separate agreement with one of the defendants to build
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a detached shop on the premises. The defendant completed the shop, but did not finish
the remaining work on the home. (Id.
(/d. at 434).
The plaintiff sued the defendants for defects in the construction of the residence
(/d.). The defendants moved for summary
and improper construction of the shop. (Id.).
judgment, claiming that the plaintiff did not comply with the NORA provisions,
specifically the notice requirement (Idaho Code Section 6-2503). The district court ruled

for defendants and granted summary judgment. However, on appeal, the Supreme
Court reversed the district court. (ld.)
(Id.)

The Supreme Court reasoned that "he Act was passed in 2003. The Idaho
Building Contractors Association sponsored the bill in an effort to curb litigation against
building contractors by homeowners. The purpose of the law is to give contractors the
opportunity to fix construction defects before a lawsuit is filed. In furtherance of this

goal, NORA requires a claimant to ''serve
"serve written notice of claim on the construction
professional," prior to filing an action alleging a construction defect. I.C.
§ 6-2503(1).
I. C.§
The written notice must "state that the claimant asserts a construction defect claim
against the construction professional and ... describe the claim in reasonable detail

/d. If a claimant fails to provide
sufficient to determine the general nature of the defect." Id.
written notice before filing suit, his or her claim will be dismissed without prejudice and it
" may not be recommenced until the claimant has complied with the [notice]
"may
requirements." Id.
/d. Importantly, nothing in the statute requires a claimant to knowingly
comply with its notice provisions."
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The Supreme Court further reasoned that the plaintiffs letter to the defendants
satisfies the notice requirements of NORA for the construction defects he alleges
therein. His letter sufficiently identified the nature and location of the defects. The letter
stated, among other things, "water
" water problem with north roof of great room, east spouting
leaks in four places." [2] This surely provided enough detail and pertinent information to
permit the Aldouses to inspect the home and determine the general nature of the
II

defect[s].
s].

II

Finally, and most importantly, the Supreme Court decided that the detached
shop claim did not fall under the purview of NORA:

With regard to Mendenhall's claims for defects in the construction of his
detached shop, it is important to note, for the purpose of providing guidance on
remand, that NORA does not apply to claims alleging construction defects in
non-residential structures. [3] The Act only applies to lawsuits or actions"
actions " for
damage or the loss of use of real or personal property caused by a defect in the
construction of a residence or in the substantial remodel of a residence. "I.
" I.C.
C.§§
6-2502(1) (emphasis added). A residence is defined as a"
a " single-family house,
duplex, triplex, quadraplex, condominium or a unit in a multiunit residential
structure." I.C. § 6-2502(7). Under the circumstances of this case, the definition
does not include Mendenhall's detached shop.
Just like in Mendenhall, the defendants in this case claim that NORA applies to
them. However, this claim deals with construction of a water well, not with construction
of a residence, as contemplated by NORA. Defendant Bob Cushman, in Paragraph 6 of
his Affidavit, stated that he was "contracted for the drilling of a well."
welL" The residence on
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Mr. Stapleton's property was constructed after Defendants completed the water well.
Mr. Stapleton, as explained in his affidavit, intended the water from the well to be used
for the residential purposes, such as water consumption in his house and for the
property, such as watering the lawn and using the water to clean his vehicle.
As the Supreme Court reasoned in Mendenhall above, NORA applies to claims
related to the construction of a residence, and Idaho Code definition of a "residence"

I.e.
C. § 6-2502(7».
6-2502(7)). In this matter, a water well, just as a
does not include a water well. ((I.
detached shop in Mendenhall, is not a part of a residence. Because a water well is not
a residence as per Idaho Code Section 6-2502(7), NORA does not apply in this matter.

6. Even if the Court decides that NORA applies to water wells. Plaintiff complied
with NORA requirements by sending Defendants a letter, which sufficiently
identified the nature and location of the defects as per Idaho Code § 6-2501 and
Defendants failed to comply with NORA requirements.
On December 30,2010,
30, 2010, Plaintiff's
Plaintiffs counsel served a written notice on Defendants
by mailing a letter to Defendant Bob L. Cushman, which sufficiently identified the nature
and location of the defects. A copy of this letter is attached as Exhibit "A". As per NORA
provisions, Defendants were required to answer Plaintiffs written response within 21
days. I.C.
I. C. § 6-2503 (2). However, Plaintiff has not received such a response.
Therefore, if the Court decided that NORA applies in this matter, then the Court
should rule that Plaintiff complied with NORA and Defendants did not comply with
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NORA.

IV. CONCLUSION
From the facts and arguments presented above, it is clear that there is a genuine
issue as to material facts in this matter and, therefore, the moving party is not entitled to
a judgment as a matter of law as per I.R.C.P. 56. As shown in this Brief and in Plaintiff's
Affidavit, Plaintiff brought his claim within the time limits, prescribed in the Idaho Code §
217. Furthermore, Defendants' do not fall under the purview of the Idaho Code§
Code § 219
because they do no provide professional services. Even if the Court determines that
Defendants fall under the purview of the Idaho Code § 219, Plaintiff brought his claim
within the time limits, prescribed in the Idaho Code§
Code § 217. The cause of action accrued
when the well collapsed, which happened on or around November of 2010, as
evidenced by the Independent Drilling Well Report. The economic loss rule does not
apply in this action because Plaintiff's loss was due above and beyond any economic
loss. Finally, Idaho Code§
Code § 6-2501, otherwise known as the Notice and Opportunity to
Repair Act (NORA), does not apply in this case. Even if the Court decides that NORA
applies, Plaintiff complied with NORA and Defendants did not.
In conclusion, the Court should deny Defendants' Motion for Summary Judgment
because there is genuine issue as to the material facts in this matter.
~ .......
.........
DATED this ~1;l
~1;1 day of Mey, 2011.

BRIEF IN RESPONSE TO DEFENDANTS' MOTION FOR SUMMARY JUDGMENT
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ISB 6008
es ~.
rney for Plaintiff

NOTICE OF SERVICE
1I certify that on this day 1I served a true and correct copy of the foregoing document

in accordance with Rule 5(b) of the Idaho Rules of Civil Procedure on the following by the
method of service indicated:

B

Dina L. Sallak, Esq.
2325 West Broadway, Ste. B
Idaho Falls, 10
ID 83402
Fax: (208) 529-0005

D

~

D

First Class Mail
Hand Delivered
Facsimile
Courthouse Box

~

Dated, this
this~
~ day of May, 2011.
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c.Pentile6ury
£a:w Offices, cp~
c.PentJle6ury fA:w
101
I0I Park Avenue Ste 5
Idaho Fall~,
Fall~. ID 83402
Phone: (208) 528-7666
528-7 666
Fax: (208) 528-6150
pendleburylaw@ hotmail.com
notmail.com

December 30, 2010
201 0
Bob L. Cushman
1405 S. Broadway Street
Blackfoot, 10
ID 83221

Re:

Michael Stapleton, Well Tag No. 00044219.
Balance Due: $30,000.00

Dear Mr. Cushman:
I represent Michael Stapleton in his dispute regarding the well you have drilled on his
property, located in Custer County, associated with the Well Tag number, listed above.
The well that you drilled in 2006 has caved in and filled up with debris from original 380'
to 180'. My client has informed me that he has contacted you twice to give you an
opportunity to inspect the well and discuss the possible ways to repair it. However, you
have not responded to Mr. Stapleton's requests.
Mr. Stapleton was forced to employ another well driller and incurred considerable fees
as a result of that. Overall, Mr. Stapleton spent in excess of $30,000.00 on drilling a well
on his property, as well as incurring attorney fees in this matter.
If litigation becomes necessary and judgment is awarded, additional costs and attorney
fees may be assessed against you pursuant to Idaho Code § 12-120.
If you have alia . ity in

rance, please provide your insurer's information to me.
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Michael Stapleto nee

May2611 04:33p

5702231916
570 2231916
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JAMES A. PENDLEBURY, ESQ.
101 PARK AVE_ STE 5
IDAHO FALLS, 1083402
ID 83402

PHONE: (208) 528-7666
FAX: (208}528-6150
(208}528-61SO
IDAHO STATE BAR No.
NO. 6008
COLORADO BAR No. 32557
ATTORNEY FOR PLAI
PLAJ NTIFF

DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
IN AND FOR BINGHAM COUNTY, IDAHO
MICHAEL STAPLETON

I CASE No.: cv
CV 2011.744

PLAINTIFF,

J

vs.
JACK CUSHMAN DRILLING AND PUMP
COMPANY INCORPORATED AND BOB
CUSHMAN

AFFIDAVIT OF MICHAEL. STAPLETON

L.
l.

DEFENDANTS.

State of

Pev':';~L{lPevv~LrL. V~
v~ A-:ss.

__r_7_o~_~,_u_~
r_l_o~_~·_u_~__ County
county
======~~~=-.==============~
======~~~=-·==============~

Michael Stapleton, being first sworn. states:
1. The following is a true and correct statement. If called to testify. I would testify as
follows:

2. I am Plaintiff in the above-captioned case.
3. At all times relevant herein I had been, and still am, a resident of the State of
Pennsylvania.
Affidavit of Michael Stapleton - Page - 1
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4. I am the owner of a residential
residentiaj property in Mackay, Custer County, Idaho.
5. In the summer of 2006, I called Bob Cushman and told him

r

needed water for

my property and asked him to drill a well and to provide the water for my property
in Mackay.
6. I am not a geologist or a well driller. I needed water for my property.
property, and I asked

Bob Cushman to do everything necessary to have water on the property.
7. When Bob Cushman constructed a well, there was nothing else on the property
but an empty rand.
land. r did intend, however, to build a house on the property.
8. About a year later, I finally built
bUilt a house on

my property and water from the well

was connected to my house in Mackay.
9. On or around January of 2007,
2007. ,I noticed that there was green sediment in the
water and the water pressure was low.
low_
10. r called Bob Cushman to tell him about it. He showed up, took a look at the well,
but refused to do anything, craiming
claiming that there was an electrical probrem
problem and r
needed to contact an electrician.
11.1 contacted an electrician, who told me that there was no electricar problems and
that'
that I needed to use a licensed well dril!er to perform any repairs on the well, if
they were necessary.

12. Because my permanent residence is in Pennsyrvania,
Pennsyrvania. I would come to fdaho
several times a year and did not stay in the Mackay house for too long. I did
have professional landscaping done on the property, including, but not limited to,

planting trees,
trees. bushes, grass, and flowers.
2010,
0 , the water stopped coming from the well altogether.
13. However,
However. in the Fall of 201
rf contacted Mr. Cushman again, but he refused to do anything about it

Affidavit of MichaeJ Stapleton - Page - 2
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14.1 needed water for the house and to water the lawn, so J contacted Rod

Drilling·. Mr. Hendricks came overs
over~ inspected the
Hendricks from Independent Drilling-.
well, and determined that the walls of the well caved in and the weJl
weJI was beyond
repair.

15. Independent Drilling had to driB
driJJ a second welJ
weiJ on

my property. For that, I had to

tear apart all the landscaping Ir had already there. After the new well was

constructed, I had to have a new landscaping done.
16.1 sustained economic damages above and beyond just driUing
drifling a new well. I had

to buy water for consumption for the period when the old weH became unusable
and the new well was installed. I had to pay for the old landscaping, have it
destroyed, and pay for the new randscaping. 1
I had to stay longer time in Idaho to
make sure everything was taken care of.
of, and I had to make extra trips just to
make sure there was water in the house.

17.As I have had to obtain an attorney to assist me in bringing these matters to the
Court's attention, f further reQuest that Defendant be obligated to pay my

attorney fees in this matter, as it is their wrongful actions which have
necessitated this action.

Dated. this

JL, day of May.
May, 2011.
lL,

Subscribed and sworn to before me on this

B:
~
=N+-o=-ta-ry"""OOp~u:..::b::..:li:....-C....;;..r~o.<.,r~-'-;-::"~~..t~{ A
Residing at:
My Commission Expires:

(SEAL)

COMMONWEALTH OF PENNSYLVANlA
COMMONWEAl'TH

NotarIal
Notarial Seat
DiolW,'l S.
DaW:I
s. LarwJowne,
La!WJowne, Notary Public
Mt. Pocono Bom, Monroe County
My Cornrnissbn ~ Oec:. 2, 2011

Affidavit of Michael Stapleton - Page - 3
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Donald F. Carey, ISB #4392
Jeremy D. Brown, ISB #6610
Dina L. Sallak, ISB #8004
CAREY PERKINS LLP
2325 West Broadway, Suite B
Idaho Falls, Idaho 83402-2913
Telephone: (208) 529-0000
Facsimile: (208) 529-0005
E-mail: dfcarey@careyperkins.com
E-mail: jdbrown@careyperkins.com

Attorneys for Defendants
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM

MICHAEL STAPLETON,
Plaintiff,

Case
No. CV-2011-744
CaseNo.

vs.
VS.
JACK CUSH1v.fAN
CUSHlv.tAN DRILLING AND
PUMP COMPANY INCORPORATED
AND BOB L. CUSHMAN,

REPLY IN SUPPORT OF
MOTION FOR SUMMARY
JUDG!Y.IENT

Defendants .
Defendants.

.·COME
COME NOW, Defendants Jack Cushman Drilling and Pump Company Incorporated
(hereinafter "Jack Cushman Drilling"), and Bob L. Cushman, by and through their counsel
of record, and hereby submit their reply in support of their motion for summary judgment.

I. ANALYSIS
Plaintiffss response does not reveal that there disputed material facts that prevent
Plaintiff
1 - Reply in Support of Motion for Summary Judgment
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summary judgment. The dispute, in respect of Defendants' motion for summary judgment

is on the application of law to fact. Since th Court is the arbiter of the application of law to

these ~act, summary judgment is appropriate in this matter. IDAHO R. CIV. P. 56(c).
56(c).
a.

Plaintiff's contract claim is barred by the statute of
of/imitations
PlaintifFs
limitations governing oral contracts
The statute of limitations governing oral contracts is four years. IDAHO CODE ANN.

§ 5-217 (2010). Idaho Code section 5-241, applying to accrual of actions arising out of

improvement to real property, states that "contract actions shall accrue and .the applicable
rw1 at the time ofthe fmal completion of construction of such
limitation statute shall begin to fWl

an improvement." IDAHO ConE
CODE ANN.§
ANN. § 55-241
..241 (b) (2010). A well is an improvement to real

property. Cf Hibblerv. Fisher, 109 Idaho 1007,
1007,712
712 P.2d 708 (1985) (discussing application
of statute in ~espect of claimed defects in water system). Plaintiff and Defendants agree that

the well was drilled and completed in or about August 2006. See Complaint at ~ 6, at Exh.
A. The statute, therefore, ran in August 2010. Because Plaintiff did not file this action until
April 4~ 2011, his cause of action in contract is barred.

b. Plaintiffs tort claim is barred by the statute oflimitations.
Section 241 also addresses tort claims, but only "if not previously accrued." IDAHO
CODE ANN. §

5-241 (a). Plaintiff and Defendants agree that Plaintif:rs tort claim has an

accrual date; they disagree on what it is. Plaintiff would put it as of the date that the well
Fall20
20 110.
O. Affidavit of
ofMichael
Michael Stapleton
stopped producing water altogetheraltogether - sometime in Fall

at, 13. However, Plaintiff
Plaintiffhas
has pleaded that "[s]ubsequent to the completion of the drilling
of the .'water
water well, the Plaintiff noticed the issues with the quality and quantity of water,

including, but not limited to, excessive sediment and v~ry low water volume." Complaint
2 ~ Reply in Support of Motioll
Motiou for Summary Judgment
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at 1 7. Plaintiff admits that· he had notice of these claimed problems with sediment and flow
in the well as of January 2007 and allegedly contacted Defendant and an electrician about it,
at , 9-11; see a/so
also
with no resolution to the problem. Affidavit of Michael Stapleton at"

Complaint at Tif 8-10;
8-1 0; Exh. C at 1. Plaintiff discovered the alleged problems in January 2007
2007..
The fact that he took no action that would further his discovery does not change this fact.
The expert report submitted by Plaintiff alleges that the cause ofthe problems with Plaintiff's
well tiaces back to the same breach of contract or negligent act See Complaint at Exh. c.
C.
Plaintiffargues that a cause ofaction accrues when he is damaged. Assuming, contrary
Plaintiff has a cause of action for damages in tort not barred by
to what is argued below, that Plaintiffhas
the economic loss rule, he had a claim for negligence when he was damaged by the low

quality and quantity of water in January 2007. As Plaintiff notes, the applicable statute of
limitations for his negligence claim is I.e.
I. C. § 5
5-224;
-224; it ran in January 2011.

c. Plaintiff's negligence claim is ba"ed by the economic loss rule.
Plaintiffs claim for negligence arises out of the contract for the well and Defendant's
Defendant,s

alleged non-perfonnance of
ofthat
that contract. Negligence and breach of contract are "two

Just's) Inc. v. Arrington Const. Co., Inc., 99 Idaho 462,468,
462, 468,
distinct theories of recovery." Just'sJ
583 P.2d 997, 1003 (1978). "Ordinarily, breach of contract is not a tort, although a
contract may create the circumstances for the commission of a tort ... A tort requires the
wrongful invasion of an interest protected by the law, not Inerely
tnerely an invasion of an interest

Id. The economic loss rule bars claims in tort
created by the agreement of the parties." Id.
when the claims are only economic losses and costs to repair and or replace the defective
property. "Economic loss includes costs of repair and replacement of defective property
3 - Reply in Support of Motion for Summary Judgment
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which .is the subject of the transaction, as well as commercial loss for inadequate value and
which.is
consequent loss of profits or use." Brian & Christie, Inc. v. Leishman Electric~ Inc., 244
P.3d 166, 171 (2010) (quoting Salmon Rivers Sportsman Camps, Inc. v. Cessna Air
Company, 97
91 Idaho 348, 351, 544 P.2d 306, 309 (1975)). Plaintiff did not plead in detail,

but now appears to be claiming damages in negligence for: 1) costs to inspect and replace
of the well; 2) loss of use of the use of the well (he claims he had to obtain replacement
water); 3) damages to his landscaping incurred when the well was replaced; and 4)
additional travel and time to ensure "there was water in the house." Affidavit of Michael
Stapleton at.~ 15-16
15-16..

.·Replacement
Replacement of the well clearly comes under the economic loss rule, as defmed
wel.l (needing to replace his source ofwater)
of water) is
above. Damages from loss of use of the weI,l
economic loss. Additional time and travel to ensure "there was water in the house" due to

loss of use is economic loss.
Further, the additional time and travel for Mr. Stapleton, to the extent it was to
oversee the work done, and the claimed property damage for the landscaping injured
cori.sequent to the "repair and replacement of defective
during the repair work, are costs corisequent
property" and not damages sustained as a result of an accident arising out of the alleged
negligence
negligence...·
,
I

There can be no doubt that the seller's liability for negligence covers any kind of
physical harm, including not only personal injuries, but also property damage to
the defective chattel itself, as where an automobile is wrecked by reason of its
own bad brakes, as well as danlage
dan1age to any other property in the vicinity. But

where there is no accident, and no ·physical
'physical damage, and the only loss is a
pecuniary one, through loss of the value or use of the thing sold, or the cost of
repairing it, the courts have adhered to the rule, to be encountered later, that 68

4 - Reply in Support of Motion for Summary Judgment
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purely economic interests are not entitled to protection against mere negligence,
and so have denied the recovery.
Aardema v. U.S. Dairy Systems
Systems~ Inc., 147 Idaho 785,
785,215
215 P.3d 505, (2009) (quoting Clarkv.
l

Int'[
Int'l Harvester Co., 99 Idaho 326, 333, 581 P.2d 784, 791 (1978) (quoting W. Prosser,
HANDBOOK ON THE
THELAWOFTORTS,
LAW OF TORTS,

§ 101 at 665 (4th ed. 1971)). Here there is no "accident"

that damaged Mr. Stapleton's property. [T]he economic loss rule "draws a distinction
between the situation where the injury suffered is merely the 'failure of the product to
function properly,' and the situation, traditionally within the purview of tort law, where the
plaintiff has been exposed, through a hazardous product, to an unreasonable risk of injury to
plaintiffhas
his person or property." Sebago, Inc. v. Beazer East, Inc., 18 F. Supp.2d 70,89-90 (0.
(D. Mass.
1998) (quotingEastRiverS.S. Corp. v. TransamericaDelaval
TransamericaDelaval~ Inc., 476 U.S. 858,868,106
858,868, 106
l

S. Ct. 2295, 2300, 90 L. Ed. 2d 865 (1986)).

d. The application ofNORA to Plaintiff's claims

NORA does not address explicitly whether it applies to the construction of wells,
driveways, water systems, etc., upon which a residence (which can be defined broadly as
the place where one lives or more narrowly as the four-walled structure in which one lives)
depends. Defendants note that Mendenhall v. Aldous is distinguishable from the instant

matter in that a shop is a distinct building and non-integral part of a residence. See
Mendenhall v. Aldous, 146 Idaho 434, 196 P.3d 352 (2008). Defendants further note that

one of Plaintiff
Plaintifr s claims of damages arose out of his need to ensure that ''there was water
in the house." Affidavit of Michael Stapleton at, 16.
e. Plaintiff's claimed notice under NORA

Should the Court decide that NORA applies and Defendants were due notice,
5 •- Reply in Support of Motion for Summary Judgment
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Plaintiffs letter, attached at exhibit A of his response and dated December 30, 2010, was
issued after the well was replaced and therefore was not notice cOlnplying
cotnplying with the Act.
The A~t is intended to provide potential Defendants an opportunity to repair the alleged
defects. See Complaint at, 10, at Exh. B (plaintiff
(Plaintiff hired another well drilling company to

well ,and cover up the well drilled by Defendants in or about October and
drill a new well.and
November 2010); IDAHO CODE ANN. § 6-2503 (2010).

f. Plaintiff's claims against Bob Cushman should be dismissed
Plaintiff's response does not address whether the claims against Bob Cushman
should be dismissed. Plaintiff
Plaintifr s Complaint does not allege Mr. Cushman acted outside the
scope of his duties. Plaintiff does not dispute that Mr. Cushman was a company agent.

"The actions of an agent are the actions of the corporation." Cantwell v. City ofBoise, 146
Idaho ·127,
'127, 138 ,191 P.3d 205,216 (2008) (citing Ostrander v. Farm Bureau Mutual Ins.

Co. of
a/Idaho,
Idaho, 123 Idaho 650, 654, 851 P.2d 946,
946,948
948 (1993»).
(1993)). "An agent is only liable for
actions which are outside [his] scope of duty to the corporation." Id.
Id.

II. CONCLUSION

Based on the foregoing, Plaintiff's Complaint against the Defendants should be
dismissed, with prejudice, and attorney's fees and costs be awarded to Detendants.

DATED this 14th day of June, 2011.

CAREY PERKINS LLP
By:

1h..:·lf~
1h..:·
If~
Dina L. Sallak, of the Firm
Attorneys for Defendants

6 - Reply in Support of Motion for Summary Judgment
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 14th day of June, 2011, I served a true and correct
copy of the foregoing Reply in Support ofMotion for Summary Judgment on:

James A. Pendlebury, Esq.

[ ] U.S. Mail, postage prepaid

101 Park Ave, Ste 5

[ ] Hand-Delivered

Idaho Falls, ID 83402
(208)-528-7666

[ ] Overnight Mail
[X] Facshnile @ (208)-528~6150

for Plaintiff
Attorneys /01'

Dina L. Sallak
Q:\Fl~IJJiN --CASE
Q:\Fl~"JiN
CASE FJU3S\2.5-769
FJLP.S\2.5-769-- Stapleton
Stapletou v. Jaclt
Jack Cuahmllll
C:U.hman DrilJilll
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM

MICHAEL STAPLETON,

)
)
)
)
)
)

Plaintiff,
vs.
VS.

CASE NO. CV-2011-744

ORDER GRANTING
DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT

)
)
)
)
Defendants.
)
----~~==~~-----------------~====~---------------

JACK CUSHMAN DRILLING AND
PUMP COMPANY INCORPORATED
and BOB L. CUSHMAN,

I.

STATEMENT OF THE CASE

Plaintiff Michael Stapleton (hereinafter "Stapleton"), filed this negligence and
breach of contract action against Defendant Jack Cushman Drilling and Pump Company
Incorporated and Bob L. Cushman (hereinafter collectively referred to as "Cushman"),
based upon a water well Cushman installed for Stapleton's residence. 1l Cushman moved
for summary judgment based upon the applicable statutes of limitation, the economic loss

1
I

Complaint, Stapleton v. Jack Cushman Drilling and Pump Company Incorporated, Bingham County case
CV-2011-744 (filed April
April6,
no. CV-20l1-744
6, 2011) (hereinafter the "Complaint"), at p. 2.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT

1
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rule, and the Idaho Notice and Opportunity to Repair Act. 2

Stapleton opposed

Cushman's Motion. 3
Cushman's Motion was heard on June 21, 2011. 4 Based upon the arguments of
the parties, the evidence, and the relevant authorities, Cushman's Motion shall be
granted.

II.

ISSUES

Cushman maintains that, although it completed the well in August of 2006, it did
not receive written notice of Stapleton's claim before December of 2010 and therefore
Stapleton's contract and negligence actions are barred by the statute of limitations. 5
Furthermore, Cushman takes the position that Stapleton's tort claim is barred by the
economic loss rule. 6 Cushman also complains that Stapleton did not comply with the
Notice and Opportunity to Repair Act.
Act.?7 At oral argument, Cushman conceded that the
Notice and Opportunity to Repair Act did not apply to this case. Finally, Cushman urges
the dismissal of Bob L. Cushman, since his actions were within the scope of his duties as
an agent of Jack Cushman Drilling and Pump Company Incorporated. s8

2
2

Motion for Summary Judgment, Stapleton v. Jack Cushman Drilling and Pump Company Incorporated,
23, 2011) (hereinafter "Cushman's Motion").
Bingham County case no. CV-2011-744 (filed May 23,2011)
3
3 Response to Defendants' Motion for Summary Judgment, Stapleton v. Jack Cushman Drilling and Pump
Company Incorporated, Bingham County case no. CV -2011-744 (filed June 6, 2011) (hereinafter
"Stapleton's Response").
4
4 Minute Entry, Liberty Stapleton v. Jack Cushman Drilling and Pump Company Incorporated, Bingham
County case no. CV-2011-744 (filed June 27, 2011).
5
5 Memorandum in Support of Motion for Summary Judgment, Stapleton v. Jack Cushman Drilling and
Pump Company Incorporated, Bingham County case no. CV-2011-744 (filed May 23, 2011) (hereinafter
"Cushman's Memorandum"), at pp. 2-3.
6
6 Cushman's Memorandum, at pp. 3-4.
7
7 Cushman's Memorandum, at pp. 4-5.
8
8 Cushman's Memorandum, at pp. 5-6.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
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Stapleton responds that his well collapsed, which Stapleton did not discover until
November 11, 2010. 9 Stapleton argues that the two-year statute of limitations does not

apply because Cushman did not render professional services as contemplated by Idaho
Code § 5-219. 10
IO In the alternative, he contends that he brought this action within the twoCode§
year statute of limitations. 1I 1I He also takes the position that the economic loss rule does

apply. 12 Stapleton does not refute Cushman's argument with regard to the dismissal
not apply.12
of Bob L. Cushman.

The parties' positions raise the following issues:
1.

Is Cushman a "professional," as contemplated by Idaho Code § 5-219(4)?
5-219(4)?

2.

When did Stapleton's cause of action against Cushman accrue?

3.

Does Stapleton's tort claim against Cushman survive the economic loss

rule?
III.

FINDINGS OF FACT

The following findings are made for purposes of Cushman's Motion, with all
reasonable inferences drawn in Stapleton's favor: 13
13
1.

Stapleton, a resident of Pennsylvania, owns residential property In

Mackay, Custer County, Idaho. 14

9
9

Brief in Response to Defendants' Motion for Summary Judgment, Stapleton v. Jack Cushman Drilling
and Pump Company Incorporated, Bingham County case no. CV -2011-744 (filed June 6, 2011)
Brief'), at p. 2.
(hereinafter "Stapleton's Brier'),
10
10 Stapleton's Brief, at pp. 13-14.
11
11 Stapleton's Brief, at pp. 14-15.
12
12 Stapleton's Brief, at p. 15.
13
13 See: Bushi v. Sage Health Care, PLLC, 146 Idaho 764, 768,203 P.3d 694,698
694, 698 (2009).
14
14 Affidavit of Michael Stapleton, Stapleton v. Jack Cushman Drilling and Pump Company Incorporated,
Bingham County case no. CV-2011-744 (filed June 6, 2011) (hereinafter the "Stapleton Affidavit"), at p.
1, ~ 3 and p. 2, ~ 4.

GRANTrNG DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
ORDER GRANTING

3

74

•
2.

•

In the summer of 2006, Stapleton contacted Cushman and requested that

Cushman drill a well to provide water to Stapleton's then unimproved Mackay
15
property. 15

3.

16
Cushman is a licensed well driller.
driller.I6
In order to become a licensed well

driller, Cushman had to apply to the director of the department of water resources for a
license, pay an application fee, pass an examination, and submit references or other
information describing past drilling experience. 17
17
4.

Stapleton ultimately built a house on the Mackay property with water

provided by Cushman's well. 18
18
5.

Sometime on or around January of2007, Stapleton noticed green sediment

I9
In the well water, and low water pressure. 19

Stapleton contacted Cushman?
Cushman?O0 Bob

Cushman came and looked at the well but told Stapleton that the problem was
electrical. 221I
6.

Stapleton contacted an electrician, who explained that the problem was

with the well, not the electrical system. 22
7.

Stapleton had the Mackay property professionally landscaped, including

the planting of trees, bushes, grass, and flowers. 23
8.

In the Fall of 2010, water ceased to flow from the well.
wel1. 24

Stapleton

contacted Cushman, but Cushman refused to do anything about the situation. 25
25 Stapleton

15
15

Stapleton Affidavit, at p. 2, -,r-,r 5, 7.
Stapleton's Brief, at p. 14.
Idaho Code § 42-238(4), (5).
18
18 Stapleton Affidavit, at p. 2, 8.
19
19 Stapleton Affidavit, at p. 2, -,r 9.
20
20 Stapleton Affidavit, at p. 2, -,r 10.
I 0.
21 Id.
22
22 Stapleton Affidavit, at p. 2, -,r 11.
16
16
17
17
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contacted Independent Drilling. 26 Mr. Hendricks, of Independent Drilling, inspected the
Cushman well, determined that the walls had caved in, and concluded that the well was
beyond repair. 27
9.

Independent Drilling drilled a second well on Stapleton's Mackay

property.28
property. 28 Portions of Stapleton's landscaping were removed to accommodate the new

we11. 29
well.
10.

30
Stapleton paid to replace the torn out landscaping. 3o
During the period

after the Cushman's well collapsed and before the Independent Drilling well was
31
completed, Stapleton purchased water for personal consumption. 31
He extended his stay

in Idaho to observe the completion of the Independent Drilling well and to supply water
32
to the Mackay residence. 32
Stapleton made additional trips to Idaho to assure the Mackay

33
residence had water. 33

11.

34
Stapleton filed suit against Cushman on April 6, 2011. 34

IV.
A.

APPLICABLE PRINCIPLES OF LAW

Standard on Summary Judgment.
1.

If the pleadings, depositions, and admissions on file, together with any

affidavits, show there is no genuine issue as to any material fact and that the moving

23 Stapleton Affidavit, at p. 2, ~ 12.
23

24
24
25
26
26

Stapleton Affidavit,
Id.
Id.
Stapleton Affidavit,
27 Id.
28
28 Stapleton Affidavit,
29 I
d.
Id.
3o Id.
30
31
31 Stapleton Affidavit,
32Id.
32 Id.
33 Id.
34
34 Complaint, at p. I.
I.

at p. 2, ~ 13.
at p. 3, ~ 14.
at p. 3, ~ 15.
at p. 3, ~ 16.
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party is entitled to judgment as a matter of law, summary judgment may be granted.

35
35

Disputed facts are construed in favor of the non-moving party and all reasonable
inferences that can be drawn from the record are drawn in favor of the non-moving

2.

A party against whom a summary judgment is sought cannot merely rest

on its pleadings. 37 When faced with supporting affidavits or depositions, the opposing
party must show material issues of fact which preclude the issuance of summary
judgment. 38

3.

While the moving party must prove the absence of a genuine issue of

40
material fact/ 9 the opposing party cannot simply speculate.4o
A mere scintilla of evidence is

41
Summary judgment is appropriate when the
not enough to create a genuine factual issue. 41

42
claim.42
non-moving party cannot establish the essential elements of the claim.

4.

If reasonable persons could reach differing conclusions on material issues, or

draw conflicting inferences therefrom, then the motion for summary judgment must be
43
denied. 43

35
35

Idaho Rule of Civil Procedure 56(c);
56(c); Bushi v. Sage Health Care, PLLC, 146 Idaho 764, 768, 203 P.3d
& M Farms v. Funk Irrigation Co., 119 Idaho 514,516-7,808
514, 516-7, 808 P.2d 851,
851,853-4
694,698 (2009); G &
853-4 (1991).
36
36 Bushi v. Sage Health Care, PLLe,
PLLC, 146 Idaho at 768, 203 P.3d at 698; Lockheed Martin Corp. v. Idaho
State Tax Commission, 142 Idaho 790,793,134
790, 793, 134 P.3d 641,644 (2006).
37
37 Partoutv. Harper, 145 Idaho 683,
683,688,
688,183
183 P.3d 771,776
771, 776 (2008); R.G. Nelson, A.I.A.
A.l.A. v. Steer, 118 Idaho
409,410,797 P.2d 117, 118 (1990).
38
854, 861 (2008).
38 Esser Electric v. Lost River Ballistics Technologies, Inc., 145 Idaho 912, 919, 188 P.3d 854,861
39
39 Watkins v. Peacock, 145 Idaho 704, 708, 184 P.3d 210,214
210, 214 (2008); Wait v. Leavell Cattle, Inc., 136 Idaho
(200 1).
792, 798, 41 P.3d 220, 226 (2001).
4
4°Cantwellv.
°Cantwellv. Cityo[Boise, 146
146Idaho
Idaho 127,
127,133,191
133, 191 P.3d205,211 (2008).
41
41
Van v. Portneu[
Portneuf Medical Center, 147 Idaho 552, 556,212
556, 212 P.3d 982, 986 (2009); West v. Sonke, 132 Idaho
133, 138,968
138, 968 P.2d 228,233 (1998).
42
42
Summers v. Cambridge Joint School District No. 432, 139 Idaho 953, 956, 88 P.3d 772, 775 (2004);
Dekker v. Magic Valley Regional Medical Center, 115 Idaho 332,333,766
332, 333, 766 P.2d 1213, 1214 (1989).
43
43
Van v. Portneuf Medical Center, 147 Idaho at 556, 212 P.3d at 986; Cramer v. Slater, 146 Idaho 868,
873, 204 P.3d 508, 513 (2009).
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The Statutes of Limitations.
1.

Actions to recover damages for professional malpractice must be filed

44
within two (2) years from the time of the occurrence, act or omission complained of.
of.44

2.

The term "professional malpractice" refers to wrongful acts or omissions

in the performance of professional services by any person, firm,
finn, association, entity or
45
45
Idaho.
corporation licensed to perform such services under the law of the state of
ofldaho.
3.

The statute of limitations for actions upon an oral contract is four years.

The statutory time limit does not begin to run until a cause of action has accrued.

47
47

46
46

A

48
claim accrues upon breach of the contract. 48
49
49

4.

The question of when a breach occurred is a factual one.

5.

Idaho Code § 5-224 provides that "[a]n action for relief not hereinbefore

(4) years after the cause of action shall
provided for must be commenced within four (4)
have accrued."
6.

The statute of limitation is an affirmative defense for which the defendant

50
bears the burden of proof. 50

c.
C.

The Economic Loss Rule.
1.

A tort requires the wrongful invasion of an interest protected by the law,

not merely an invasion of an interest created by the agreement of the parties. 51
51

44
44

Idaho Code
Code§§ 5-219(4).
Id.
Id.
46
46 Idaho Code
Code§§ 5-217.
47
47 Balivi Chemical Corp. v. Industrial Ventilation, Inc., 131 Idaho 449,451,958
449, 451,958 P.2d 606,608 (1998).
48
48 Balivi Chemical Corp. v. Industrial Ventilation, Inc., 131 Idaho at 451,958 P.2d at 608 [citing: Mason v.
Tucker and Associates, 125 Idaho 429,436,
429, 436, 871 P.2d 846, 853 (Ct. App. 1994)].
49
49 Spence v. Howell, 126 Idaho 763,770,890 P.2d 714,721
714, 721 (1995).
50
50 Mason v. Tucker and Associates, 125 Idaho at 437, 871 P.2d at 854.
51
51 Aardema v. Us.
US. Dairy Systems, Inc., 147 Idaho 785,790,215
785, 790,215 P.3d 505,510
505, 510 (2009).
45
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2.

Generally, a plaintiff may not recover in tort where the sole allegation is
52

that the defendant prevented the plaintiff from gaining a purely economic advantage. 52

However, damage to person or property when the property is not the subject of the
53
transaction is recoverable under a negligence theory. 53

3.

Economic loss includes costs of repair and replacement of defective property

which is the subject of the transaction, as well as commercial loss for inadequate value and
54
consequent loss of profits or use. 54

4.

Economic loss must be distinguished from property damage, which is

properly recoverable in tort. 55
55 "Property damage encompasses damage to property other
56
than that which is the subject of the transaction. ",,56

5.

It is the subject of the transaction that determines whether a loss is property

damage or economic 10ss.57
loss. 57
6.

An exception to the economic loss rule is applicable in cases involving a

58
'special relationship' between the parties. 58

The special relationship exception to the

economic loss rule is an extremely narrow exception which applies in only limited
circumstances. 59
59

Id.
Id.
Id.
Blahd v. Richard B. Smith, Inc., 141 Idaho at 300, 108 P.3d at 1000 [citing: Salmon Rivers Sportsman
306, 309 (1975)].
Camps, Inc., v. Cessna Aircraft Co., 97 Idaho 348, 351, 544 P.2d 306,309
55
55 Ramerth v. Hart, 133 Idaho 194, 196,983
848,850
196, 983 P.2d 848,
850 (1999).
56
56 Ramerth v. Hart, 133 Idaho at 196, 983 P.2d at 850 [citing: Salmon Rivers Sportsman Camps, Inc. v.
Cessna Aircraft Company, 97 Idaho at 351,
351,544
544 P.2d at 309)
309] (emphasis supplied by Ramerth decision).
57
57 Blahdv. Richard B. Smith, Inc., 141 Idaho at 301, 108 P.3d at 1001.
58
58 Blahd v. Richard B. Smith, Inc., 141 Idaho at 301, 108 P.3d at 1001 [citing: Duffin v. Idaho Crop
1002, 1008, 895 P.2d 1195,1201
1195, 1201 (1995)].
Improvement Association, 126 Idaho 1002,1008,895
59
59 Aardema v. US.
us. Dairy Systems, Inc., 147 Idaho 785, 792, 215 P.3d 505, 512 (2009).

52

53
54
54
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7.

There are only two situations in which the Idaho Supreme Court has found

60
the special relationship exception applies. 6o
One situation is where a professional or quasi-

professional performs personal services. 61 The other is where an entity holds itself out to the
public as having expertise regarding a specialized function, and by so doing, knowingly

induces reliance on its performance of that function. 62
8.

Another exception to the economic loss rule exists when "unique

circumstances" require a different allocation of risk between the parties. 63

V.
v.
A.

ANALYSIS

The Statute of Limitations for Professional Malpractice Does Not Apply to
Cushman's Services.
The two-year statute of limitations for professional malpractice, Idaho Code § 5-

219(4),
219(
4 ), pertains to wrongful acts or omissions in the performance of professional services

by any person, firm, association, entity, or corporation licensed to perform such services
under the law of the state of Idaho. Well drillers require licensure in Idaho.
However, Stapleton points to the Idaho Supreme Court's opinion in Sumpter v.
64
Holland Realty, Inc.,
Inc.,64
wherein in the Court held that the statutes governing professional

service corporations and professional service limited liability companies are indications
65
of legislative intent with regard to the term "professional services."
services.,,65
Those statutes

include the following professions under the rubric of "professional services":

60
60

Blahdv. Richard B. Smith, Inc., 141 Idaho at 301, 108 P.3d at 1001.
McAlvain v. General Insurance Company ofAmerica, 97 Idaho 777,
780, 554 P.2d 955, 958 (1976).
MeA/vain
777,780,
62
62 Duffin v. Idaho Crop Improvement Association, 126 Idaho at 1008, 895 P.2d at 120
1201.
I.
63
63 Millenkamp v. Davisco Foods International, Inc., 391 F.Supp. 872, 879 (D. Idaho 2005) [citing: Blahd v.
Richard B. Smith, Inc., 141 Idaho at 302, 108 P.3d at 1002; Just's, Inc. v. Arrington Construction
Company, 99 Idaho 462,
462,470,583
470, 583 P.2d 997, 1005 (1978)].
64
64 140 Idaho 349, 93 P.3d 680 (2004).
65
65 Sumpter v. Holland Realty, Inc., 140 Idaho 349, 352, 93 P.3d 680, 683 (2004). See: Stapleton's Brief, at
pp. 13-14.
61
61
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architecture, chiropractic, dentistry, engineering, landscape architecture, law, medicine,

nursing, occupational therapy, optometry, physical therapy, podiatry, professional
geology, psychology, certified or licensed public accountancy, social work, surveying,
66
others.,,66
veterinary medicine "and no others."

The Supreme Court compared the list of

professional services and held that the legislature contemplated "some type of specialized
67
higher education degree in occupations deemed to render professional services. ",,67

Turning to real estate agents, the type of servant accused of negligence 1n
In

Sumpter, the Court wrote:
Though the district judge properly noted that Idaho law does
require licensure of real estate agents and sets forth their duties, and also
that it provides for a regulatory and disciplinary board for real estate
agents, these factors in and of themselves do not amount to an occupation
being designated as a professional service. Currently Idaho law only
requires that a real estate agent have a high school equivalent degree, [cite
omitted], and pass a ninety-hour classroom or correspondence course, [cite
omitted]. Including real estate agents in the list of professional services
cited above would be inconsistent with the underlying training and
educational foundation of every other occupation specifically designated
as professional by the legislature. Accordingly, we find that including real
estate agents as rendering professional services would be inconsistent with
legislative intent in establishing a definition of professional services.
Though we do not hold today that professional services are confined to
those occupations specified in I.C. §§ 30-1303(1) and 53-615(8)(a), we do
hold that in order for a service to be professional, it must be comEarable to
those occupations listed in terms of specialized higher education. 88
Well drilling is not comparable, in terms of specialized higher education, to those

professions listed in Idaho Code§§
Code §§ 30-1303(1) and 53-615(8). Indeed, Cushman appears

d.
IId.
Id.
68 Sumpter v. Holland Realty, Inc., 140 Idaho at 352-3,
352-3,93
93 P.3d at 683-4.

66

67
68
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to concede this point in his reply brief. 69 The parties both rely upon Idaho Code § 5-217,
the statute of limitations for oral contract, as the applicable statute to Stapleton's breach
of contract claim, and Idaho Code § 5-224, the four-year catch-all limitation period, for
70
Stapleton's tort claim. 7o

B.

Stapleton's Cause of Action against Cushman Accrued No Later than
January of 2007.
The issue then becomes when Stapleton's contract and tort causes of action

accrued against Cushman. Stapleton pleaded that Cushman completed the well in or
around August of 2006. 71 Stapleton testified that he discovered the green sediment and
the low water pressure in or around January of 2007. Although Stapleton complained of
the sediment and water pressure to both Cushman and to an electrician, the record reflects
no further action on Stapleton's part until the well collapsed. Stapleton contends that he
brought suit because the well became unuseable after it collapsed, in November of
2010. 72
If the completion of the well begins the running of the four-year statute of
limitations, then Stapleton had until August of 20 10
I 0 to file his lawsuit against Cushman.
Stapleton did not file his lawsuit until April of 2011.
In the alternative, Stapleton's cause of action against Cushman certainly accrued
upon his notice of green sediment and low water pressure.

If it can be argued that

Stapleton could not sue Cushman until the home was completed and the well hooked into

69
69

See: Reply in Support of Motion for Summary Judgment, Stapleton v. Jack Cushman Drilling and Pump
Company Incorporated, Bingham County case no. CV-2011-744 (filed June 14, 2011) (hereinafter
"Cushman's Reply"), at pp. 2-3.
7
70° Cushman's Reply, at p. 2; Stapleton's Response, at p. 1; Stapleton's Brief, at p. 4; Cushman's Reply, at
~.
~- 3 ..
1
I Complaint, at p. 2, ~ 6.
72
72 Stapleton's Brief, at p. 14.
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the residential pipes, Stapleton had every reason to sue Cushman in January of 2007
when he discovered that the fundamental purpose of the well had not been satisfied.
Thus, even upon the most liberal interpretation of the accrual of a cause of action
renders Stapleton's breach of contract claim barred by the four-year deadline imposed.
Stapleton had until January of2011 to file his lawsuit.
Stapleton maintains that his cause of action accrued when the well collapsed and
73
he no longer received water from the well. 73
This interpretation ignores the clear signs of

negligence or breach of contract Stapleton experienced beginning in January of 2007.
Stapleton had grounds for a lawsuit against Cushman at the beginning of January, 2007.
Thus, his cause of action against Cushman accrued at that time.
For these reasons, Stapleton's breach of contract and tort causes of action against
Cushman accrued no later than January of 2007. His failure to file his lawsuit until April
of 20
2011
11 bars recovery on either theory.

c.
C.

The Economic Loss Rule Shall Not be Analyzed in Light of the Statutory Bar
to Stapleton's Lawsuit.
In the alternative, if Stapleton's tort claim survived the statute of limitations,

74 Stapleton seeks to recover
Cushman argues that it is barred by the economic loss rule. 74
his costs for the drilling of the new well, the water he purchased during the period when
the old well became unuseable, the costs of the old landscaping, which was tom out to
75
He also seeks recovery of
permit the drilling of the new well, and the new landscaping. 75

the extra trips he made to Idaho to "make sure there was water in the house.,,76
house." 76

73
73
74
74
75
75

Stapleton's Brief, at pp. 14-15.
Cushman's Memorandum, at pp. 3-4, Cushman's Reply, at pp. 3-5.
Stapleton Affidavit, at p. 3, ~ 16.
76 Id.
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Cushman is correct in its position that Stapleton cannot recover for the costs of
repair or replacement of the well, and his trips to Idaho to assure water reached his
residence (which Stapleton undertook as a consequence of the replacement of the well).
Stapleton is also barred form recovering damages for loss of use of the well (i.e. the water
Stapleton purchased during the period when the old well became unuseable
unuseable).
77 Whether
). 77
or not Stapleton may recover the costs of his landscaping, which was not the subject of
his transaction with Cushman, raises a colorable claim which shall not be analyzed given
the ruling that Stapleton's case against Cushman is barred by the applicable statutes of
limitation. In addition, any claim Stapleton might have for a special relationship or
unique circumstances shall not be considered.

D.

Stapleton Offers No Argument for Retaining Bob Cushman as a Party
Defendant to this Lawsuit.
Finally, Stapleton fails to argue or give authority for retaining Bob Cushman as a

defendant to this lawsuit.

When faced with a motion for summary judgment, the

opposing party must show material issues of fact which preclude the issuance of
summary judgment. 78 Stapleton has not shown facts or authority why Bob Cushman
should not be dismissed from this lawsuit. Accordingly, Stapleton's claims against Bob
Cushman shall be dismissed.

VI.
1.

CONCLUSIONS OF LAW

Cushman is not a "professional," as contemplated by Idaho Code § 5-

219(4).

77
77
78
78

Cushman's Memorandum, at p. 4.
Esser Electric v. Lost River Ballistics Technologies, Inc., 145 Idaho 912,
919,188
861 (2008).
912,919,
188 P.3d 854,
854,861
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Stapleton's cause of action against Cushman, both in contract and in tort,

accrued no later than January of2007.
3.

Stapleton's tort claim for landscaping costs against Cushman may survive

the economic loss rule.

VII.

ORDER

In light of the above findings and conclusions, Cushman's Motion is hereby
granted. Stapleton shall take nothing by his suit against Cushman.

A separate judgment
jUdgment shall issue.
IT IS SO ORDERED.

II~
J/~

_:t__ day of August 2011.
DATED this ~day
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CERTIFICATE OF SERVICE

5

I HEREBY CERTIFY that a full, true and correct copy of the foregoing Order

Granting Defendant's Motion for Partial Summary Judgment was mailed by
mail with prepaid postage and/or hand delivered and/or sent by facsimile this
of August 2011, to:
Donald F. Carey, Esq.
Jeremy D. Brown, Esq.
Dina L. Sallak, Esq.
CAREY PERKINS LLP
P.O. Box 51388
980 Pier View Drive, Suite B
Idaho Falls, ID 83405-1388
James A. Pendlebury, Esq.
101 Park Ave. Ste 5
Idaho Falls, ID 83402

class

~ u.s. Mail

0

Courthouse Box

o

Facsimile

~ u.s. Mail

o

Courthouse Box

o

Facsimile

day

SARA 1. STAUB, Clerk of the Court

Caa~i
~Jtfs.alit~~
L
/--j

By:

eputy
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM

MICHAEL STAPLETON,
Plaintiff,

)
)
)

CASE NO. CV-2011-744

)

JUDGMENT

vs.

)
)

JACK CUSHMAN DRILLING AND
PUMP COMPANY INCORPORATED
and BOB L. CUSHMAN,

)

)
)
)

)
Defendants.
----~==~~~-----------------~~==~~--------------

In light of the Order Granting Defendant's Motion for Summary Judgment,
entered in this case on August 4, 2011, entry of judgment is appropriate. Accordingly,
IT IS ORDERED that Plaintiff Michael Stapleton shall take nothing by his suit
against Defendants Jack Cushman Drilling and Pump Company Incorporated and Bob L.

Cushman.
~

day of August 2011.
DATED this lY_
kday

JUDGMENT
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a full, true and correct copy of the foregoing Judgment
judgment
was mailed by first class mail with prepaid postage and/or hand delivered and/or sent by
facsimile this
day of August 2011, to:

J../tL
J1a_

Donald F. Carey, Esq.
Jeremy D. Brown, Esq.
Dina L. Sallak, Esq.
CAREY PERKINS LLP
P.O. Box 51388
980 Pier View Drive, Suite B
Idaho Falls, ID 83405-1388
James A. Pendlebury, Esq.
101 Park Ave. Ste 5
Idaho Falls, ID 83402

JUDGMENT

rlillJ u.s.

U.S. Mail

0

Courthouse Box

~ u.s.
U.S. Mail
0 Courthouse Box

2

o

DFacsimile
Facsimile

o

Facsimile
DFacsimile
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.,

C'

James A. Pendlebury
Pendlebury Law Office, P .A.
101 Park Ave, Ste. 5
Idaho Falls, Idaho 83402
Telephone: (208) 528-7666
Facsimile: (208) 528-6150
Email: pendleburylaw@hotmail.com
Idaho State Bar #6008
Attorney for Appellant, Michael Stapleton
IN DISTRICT COURT OF THE SEVENTH WDICIAL
mDICIAL DISTRICT OF THE STATE OF

IDAHO, IN AND FOR THE COUNTY OF BINGHAM

MICHAEL STAPLETON,
Plaintiff/Appellant,

Case No. CV 2011-744

v.
JACK CUSHMAN DRILLING AND PUMP
COMPANY INCORPORA.TED, AND BOB
CUSHMAN,

NOTICE OF APPEAL

Defendants/Respondents.

TO:
The above named Respondent(s), Jack Cushman Drilling and Pump Company,
parties~ attorney, Dina L. Sallak.
Incorporated; Bob Cushman; and the parties'
AND TO:
The Clerk of the above-entitled Court.
NOTICE IS HEREBY GIVEN THAT:
1. The above named Appellant, Michael Stapleton, appeals against the above named
court~s Order Granting Defendants'
Respondents to the Supreme Court from the trial court's

Motion for Summary Judgment and Judgment of Dismissal, entered in the above entitled

NOTICE OF APPEAL

-1-
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•

action on the day of August 4, 2011 and August 16, 2011, respectively, Honorable Judge
Darren Simpson presiding.

2. The party has a right to appeal to the Idaho Supreme Court, and the judgments or orders

I I (a)
described in paragraph 1 above are appealable orders under and pursuant to Rule ll(a)
LA.R.
l.A.R.
3. A preliminary statement of the issues on appeal include, but are not limited to, the
following:
a. Whether the trial court improperly applied Idaho's summary judgment standard by
the following:
1.

11.
111.

IV.

Determining that there were no genuine, material issues of fact;
Improperly weighing the facts in the record;
Failing to draw reasonable inferences in the non-moving party's favor; and
Construing disputed issues of fact in the moving party's favor?

b. Whether genuine, material issues of fact exist as to the terms of the parties' oral
contract?
c. Whether genuine, material issues of fact exist as whether Respondents breached
the parties~ oral agreement and what particular actions caused the breach?
d. Whether genuine, material issues of fact exist as to the timing of the breach of the
parties' oral contract?
e.

Whether genuine, material issues of fact exst as to the timing of Stapleton'S
Stapleton's
injury?

f.

Whether genuine, material issues of fact exist as to whether Bob Cushman's
drilling and installation of Stapleton's well exposed him to personal liability?

4. No order has been entered sealing any portion of the record.
5.
a. No, a reporter's transcript is not requested.

NOTICE OF APPEAL

-2-

90

•

•

6. Appellant requests the clerk~s record automatically included under Rule 28, I.A.R., as
well as the following:
a. All Exhibits attached to the Complaint (April 6~ 2011).
b. Memorandum in Support of Motion for Summary Judgment (May 23,2011).
23, 2011).
c. Affidavit of Bob L. Cushman in Support of Motion for Summary Judgment (May
23~ 2011).
d. Response to Defendants' Motion for Summary Judgment (June 6, 2011).
e. Affidavit of Michael Stapleton (June 6, 2011
2011).
).
f. Reply in Support of Motion for Summary Judgment (June 14, 2011
2011).
).

7.

No exhibits are requested to be copied or sent.

8. I certify:
a. No transcript has been requested.
b. No transcript has been requested.
c. That the estimated fee for preparation of the clerk's or agency's record has been
paid.
d. That the appellate filing fee has been paid.
e. That service has been made upon all parties required to be served pursuant to Rule
20.

DATED: September 15, 2011.

OFFICE, P.A.

NOTICE OF APPEAL

-3-
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CERTIFICATE OF SERVICE

I hereby certify that on September 15, 2011, a true and correct copy of the foregoing
document was served to the following individual( s) via:

Donald F. Carey
Dina L. Sallak
Carey Perkins LLP
PO Box 51388
Idaho Falls~ ID 83405-1388
Fax (208) 529-0005
Fax (208) 529-0000

[[~U.S.P.S.,
~U.S.P.S., first-class mail postage
prepaid;
[ ] Fax Transmission;
[ ] Hand Delivery;
[ ] Other:

Jack Cushman Drilling and Pump Company, Inc.
1405 S Broadway St
Blackfoot.ID83221
Blackfoot.ID83 221

[[1'
1' U.S.P.S., first-class mail postage
prepaid;
[ ] Fax Transmission;
[ ] Hand Delivery;
[ ] Other:

Bob Cushman
1405 S Broadway St
Blackfoot~ ID 83221

Clerk of the District Court
Bingham County District Court
501 North Maple~ No. 310
Blackfoot, Idaho 83221
(208) 785-2470
(208) 782-3145

NOTICE OF APPEAL

[~ U.S.P.S., first-class mail postage
prepaid;
[ ] Fax Transmission;
[ ] Hand Deli very;
[ ] Other:

[ ] U.S.P.S., via first class mail postage
prepaid;
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In the Supreme Court of the State of Idaho

MICHAEL STAPLETON,
Plaintiff-Appellant,
v.
JACK CUSHMAN DRILLING AND PUMP
COMPANY INCORPORATED, and BOB
CUSHMAN,
Defendants-Respondents.

)
)
)
)
)
)
)
)
)
)
)

ORDER GRANTING MOTION TO
AUGMENT THE RECORD
Supreme Court Docket No. 39198-2011
Bingham County Docket No. 2011-744

A MOTION TO AUGMENT THE RECORD was filed by counsel for Respondents on
February 6,2012. Therefore, good cause appearing,
IT HEREBY IS ORDERED that Respondent's MOTION TO AUGMENT THE RECORD
be, and hereby is, GRANTED and the augmentation record shall include the document listed below,
file stamped copies of which accompanied this Motion:
1. Order Granting Defendants' Motion for Costs and Attorney's Fees, file-stamped October
25,2011.
f'v'

DATED this £ d a y of February, 2012.

For the Supreme Court

Stephen W. Kenyon, Clerk

cc: Counsel of Record

.. "-'-"'--'L'\.

GRANTING MOTION TO AUGMENT THE RECORD - Docket No. 39198-2011

IN THE DISTRICT COURT OF THE SEVENTH JUDICIALPISTl}ICT

c _. . "

OF THE STATE OF IDAHO, IN AND FOR THE COUNTyvOFBINGHAM,,;-"!)',

MICHAEL STAPLETON,
Plaintiff,

Case No. CV-2011-744

vs.
JACK CUSHMAN DRILLING AND
PUMP COMPANY INCORPORATED
AND BOB L. CUSHMAN,

ORDER GRANTING
DEFENDANTS' MOTION FOR
COSTS AND ATTORNEY'S FEES

Defendants.

On October 18, 2011, the parties came before this Court for a hearing on Defendants'
Motion for Costs and Attorney's Fees. James A. Pendlebury appeared telephonically on
behalf of Plaintiff. Dina L. Sallak appeared on behalf of Defendants.
Mr. Pendlebury orally moved for a stay on the hearing, arguing that it was premature
because the Plaintiff had filed an appeal from this Court's Order Granting Defendant's
Motion for Summary Judgment. Ms. Sallak opposed Mr. Pendlebury's argument.
The Court then heard argument on the Motion for Costs and Attorney's Fees. Ms.
Sallak argued that Plaintiff had pleaded, and Defendants admitted, that there was an oral
contract between the parties and that I.C. § 12-120(3) provides attorney's fees where any
contract is involved.

She additionally argued that the precedent cited in Defendants'

Response to Plaintiff's Objection demonstrated that similar types of work done for
1 - Order Granting Defendants' Motion for Costs and Attorney's Fees

homeowners were previously deemed "commercial transaction[s]" by Idaho's appellate
courts, and therefore the transaction between the parties was not an excepted "personal or
household service". She further argued that Plaintiffs claims were brought frivolously and
unreasonably under I.e. § 12-121 because Plaintiff was in possession of the relevant facts
to determine that the statutes of limitations on Plaintiffs causes of action had run.
Mr. Pendlebury argued that a grant of attorney's fees under I.C. § 12-120(3) is
inappropriate because the transaction to drill the well was an excepted "household service".
He argued that attorney's fees under I.C. § 12-121 were not appropriate because there was
evidence to suggest that Defendants were negligent, and the fact ofthe appeal demonstrated
that there was a question regarding the accrual date on the Plaintiffs negligence cause of
action. Mr. Pendlebury noted that Plaintiff had no objection to the amounts that Defendants
had itemized and claimed as costs, including their attorney's fees.
The Court directed questions to Mr. Pendlebury. Both parties further argued.
The Court, having considered the briefing and arguments of counsel, and good cause
appearing, and for reasons further articulated on the record,
IT IS HEREBY ORDERED that Plaintiffs motion to stay the Court's decision on
Defendants' Motion for Costs and Attorney's Fees is DENIED.
ITIS FURTHER ORDERED that Defendants' Motion for Costs and Attorney's Fees
is GRANTED, and that Defendants are awarded costs as a matter of right and reasonable
discretionary costs totaling $ 195.98, and allowable attorney's fees deemed costs pursuant
to LR.C.P. 54(e)(5) in the amount of $ 4,133.00. This Court finds that the transaction
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between the parties for a well on unimproved land is a "commercial transaction" under I.C.

§ 12-120(3), which provides for attorney's fees for the prevailing party. Plaintiff did not
timely object to the itemization in Defendants' claimed costs pursuant to I.R.C.P. 54(d)(6),
including their claimed attorney's fees, and additionally waived any objection to the specific
amounts claimed in the hearing. The Court, having considered the factors enumerated in
I.R.c.P. 54(e)(3), determines that Defendants' claimed attorney's fees of $ 4,l33.00 are
reasonable.
DATED THIS$day of October, 2011

DARREN 8, SIMPSON
Hon. Darren B. Simpson
District Judge
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CAREY PERKINS LLP
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Idaho Falls, Idaho 83402
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Clerk of the District Court

Deputy
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